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FOREWORD

In a speech in 2005 the Russian president Vladimir Putin
called the collapse of the Soviet Union the «greatest geopo-
litical catastrophy» of the twentieth century. In March 2018,
before the presidential election, according to agencies, he
said he would reverse soviet collapse if he could.

For the Western European countries (on the free side
of the iron curtain) and the USA the end of the Soviet Union
was also the end of the Cold War, which had dominated
world politics for almost half a century. Several former Soviet
republics could become independent states and had the
chance to develop these countries to free, democratic and
market-economy orientated societies. The future of Europe,
so the hope at this time, should be a new era of security and
stability. War should be a phenomen of the past (although
the Milosevic-wars in Ex-Yugoslavia proved that a bad guy
with a big army can always start a conflict).

On the other hand, the quotes from Vladimir Putin are
a clear sign, that in the circles of the former rulers of the
soviet empire, the cold war was lost but not over. The old
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geopolitical goal to dominate the European continent and
to re-integrate the former Soviet controlled territories under
the rule of Moscow was still alive. The dictum from the end
of history (Francis Fukuyama) was more an illusion of the
Western world then a reality in world politics. The good
vibes, that liberal democracy had now won its final victory,
made it almost impossible to think about a revival of he-
gemonial policy, emerging in Moscow and threatening the
independence and freedom of European countries. When
Otto von Habsburg, the late president of the Paneuropean-
Union, wrote several articles, warning that the new pres-
ident of Russia is working on a revival of the Soviet era,
many commentators said, this old man has lost contact to
reality. Even experts for security policy spoke about a new
era of peace and security. And if a conflict would arise, we
would have about ten years to prepare for such a conflict.
Finally, Europe was taken by surprise when Putin started
his war against Georgia. And the same happened when the
green men took Crimea.

During the Cold War the Western European countries had
a lot of sovietologists, experts who had a great experience
in analysing the political activities from Moscow. Within a
few years most of these experts got lost, retired or started
to work in a new profession, dealing with other crisis in our
dangerous world. For most people in Western Europe the
history of countries like Ukraine, their struggle for independ-
ence from Moscow, is completely unknown. The opinion,
that this region belongs to Russia, as it has «always» been
part of Russia, is widespread. In addition, the PR-strategy
from Russia is doing an excellent job. Propaganda works.

Therefore, it is very important to create a new informa-
tion-offensive about the real goals of Russian politics, its



FOREWORD

capacity in propaganda, which is part of a hybrid war. This
monograph will be a piece in this information policy, and
I hope that we will have a chance to spread it also in the
Western European countries.

Rainhard Kloucek,
secretary general Paneuropa Movement Austria
(Paneuropabewegung Osterreich)






INTRODUCTION

Russia’s hybrid actions in the modern world have two dimen-
sions. On the one hand, this is the reality of the Kremlin’s
attempts to influence the life of the surrounding world. On
the other hand — the history of the use of new technologies
in combination with imperial ideology. This mix allows us
to understand what the Russian Empire (federation) lives
in the modern world, what will be its future intentions.

The monograph which we have presented to your atten-
tion is an attempt to intellectually irrigate the «bloody lands»,
which include the countries of the Baltic-Black Sea region.
They were those who suffered the most during the twentieth
and early twenty-first centuries from world wars, the con-
frontation of totalitarian systems, and the implementation
by the Soviet government of the Vae victis principle. Russia
continues to use it not only on its own territory, consistently
reducing the rights and freedoms of Russian citizens, but
also trying to implement it at least in the post-Soviet space.
The phantom pains of the empire due to the lost influence
do not pass easily.



INTRODUCTION

The international team of researchers was able to mean-
ingfully study a set of political science and legal issues that
arise in living conditions near the empire. Life or survival
is a question that political scientists, human rights activists,
and lawyers, for whom studying Russia’s aggressive policy
is a part of everyday activity, are trying to answer together.
Therefore, the collective monograph sometimes resembles
the notes of a front-line correspondent from the zone of in-
tense hostilities.

The formal state of Russia as a federation conveys neither
the sentiments of the local political elite nor the ideology
of state-building that prevails within Russia. Imperial ide-
ology and practice prevail in the world’s largest state. That
is why the definition of the Kremlin’s hybrid tools in the
tactical and strategic planes can be called the technolo-
gy of effective counteraction to its use, and in Ukrainian
realities — the key to Ukraine’s survival in a long hybrid
confrontation with Russia.

Does the monograph offered to your attention seem to be
anti-Russian? The answer is no, because the criminal actions
of the authorities of any state are international in nature
and require a special counteraction procedure. Today — in
the field of politics, economics, public life, tomorrow — by
creating a special international judicial body. Therefore, the
study of survival practices alongside an aggressive empire
is important.



HISTORY OF THE RUSSIAN STATE:
A WARRING EMPIRE

«Why is Russia behaving aggressively?» The simplest answer
to this question would be the statement that «Russia is an
empire». The majority of historians believe that aggression
is the means of the existence of any empire. War must be
waged to build an empire, to sustain it, and to prevent it
from disintegrating. According to these general criteria,
the actions of the Russian Empire are similar to the actions
of other empires from the past, such as: the Ottoman, British
or French Empires.

Empires construct their legitimacy to dominate and con-
quer other territories. The key to this is the «spirit of the
age». Colonialism of the XIX century legitimized itself by
the civilizational mission, the supremacy of European cul-
ture, or racist arguments about «white people». Wars were
fought with barbarians, which seemed absolutely right for
colonizers. However, the Europeans won solely because
of their military superiority. The colonial wars mostly re-
sembled modern artillery clash with soldiers armed with
bows and arrows.



I. HISTORY OF THE RUSSIAN STATE

In the late nineteenth century political map of the world
acquired distinct outlines. A huge part of the continent was
shaded red or blue in atlases of those times, where British
territory was marked in red and the French — in blue. In
addition, a large homogeneous spot in the form of the ter-
ritory of tsarist Russia stood out on the political globe.

The history of imperialist France ends in Indo-China and
Algeria, the British Empire ends with the beginning of the
Suez Crisis. In both cases the collapse of these political en-
tities linked to the process of decolonization, which began
with the end of World War II.

The Russian Empire is marked by a longer and greater
duration of its existence. The decolonization processes that
began after the end of the Second World War did not affect
Russia in any way.

In 1989-1991, the empire receives a severe blow (in ter-
ritorial and demographic terms). However, after the year
of 2000 the process of imperial restoration (reconstruction
of imperialism) began. The processes mentioned above
are associated with numerous military actions — Chechnya,
Georgia, the annexation of Crimea, the war in Donbas, sup-
port for the conflict in Transnistria and intervention in Syria.
In addition to the listed wars, the disinformation war against
Western countries (influence on Britain’s withdrawal from
the European Union or on the US elections in 2016) and
assassinations of political opponents in foreign countries
as well.

Very often, the Kremlin justifies its actions by appealing
to Russia’s history. The historical approach cannot be the
only explanation, and sometimes it is wrong to use it to ex-
plain the Kremlin’s current military aggression. It must be
analyzed in the light of modern cultural conditions and the
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history of the empire, which constitute a set of mythologies
which basically create a modern neo-imperial ideology. Many
researchers argue that Islamic terrorism dressed up in robes
of archaic traditionalism and fundamentalism is actually a
product of the postmodern world and globalization. In a
similar way I suggest looking at the Russian neo-imperial
ideology, which is a legacy of the Soviet and tsarist past. [ am
sure that it is manipulative mold of various narratives that
are selectively directed to various governments, social groups
and environments. These actions need to be explained in
the context of concepts such as «mass culture», «postmod-
ernism» and «post truth», despite the Kremlin’s appeals to
historical analogies and mythologies. These narratives are
subject to Russian strategic narrative that says — «the world
is in chaos», but only Russia’s actions make sense.

THE LEGACY OF THE EMPIRE

The territory increase always precedes the emergence of im-
perial ideology. In case of Russia, certain elements of the
Russian imperial idea were formed before the empire itself.
In the Russian case, an important place is occupied by his-
torical argumentation and a special type of primordialism,
which has neither French nor British imperial ideology.
This feature works in Russia even today, a clear example
serves to be Putin’s statement: «The baptism of Russia began
in Khersones» (That is, the annexation of Crimea in 2014
was due to the fact that Russian Christianity was born in
Crimea in 988).

Russian imperial ideology consists of a number of my-
thologies: «The Third Rome», «Gathering the Lands of the
Russians», «Slavophilism», «Rus’ — Russia», «Center
of Orthodoxy». In fact, these are the fundamental components
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of the traditional version that was formed before the First
World War. During the Soviet Union the Russian imperial
ideology has undergone significant changes. Communism
rejects and delegitimizes «tsarist Russia» in order to even-
tually return to certain parts of it, enriching it with the
concepts of «statehood» and «Eurasianism.»

After 1991, Moscow accepts its complex heritage,
transforming it and creating a new narrative of imperial
ideology.

TERRITORY

Huge amounts of territory is an essential element of the
myths of Russian ideology. The above is reinforced through
Mercator, creating an optical illusion of disproportionately
gigantic Russia.

The specificity of the Russian Empire is its territorial
monolithic nature. The conquered territories became part
of the state, which in a sense masked the colonial nature
of the Russian conquests.

The liquidation of the Kazan Khanate in 1552 opened the
way to Asia and the Great Steppe. That possibility of Russian
expansion to the East could be considered as the beginning
of imperial development’. The colonization of new territo-
ries is associated with exploitation and extensive economic
development, which is possible by the availability of large
territories, their ease of capture and control. Russia pro-
duces furs, mines gold and minerals in the occupied lands.
Conquered Siberia and its annexion to Muscovite Russia in
the XVII century gave the empire one-third of the income.

! H.Carrére d’Encausse, L'Empire d’Eurasie. Une histoire de 'Empire russe de 1552 a nos
jours, Le Livre de Poche: Paris 2005.
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Colonial expansion is associated with wars that result
in genocide or the partial annihilation of certain ethnic or
religious groups!. The population of Yakutia in 1642-1682
decreased by 70 %, primarily as a result of epidemics of dis-
eases that came with the colonizers.

The Russian Empire existed in its traditional form before
the First World War. Despite Russia’s differences and techni-
cal and economic backwardness, it is involved in the process
of colonizing the non-European world and is perceived by
other empires as an equal partner and ally.

The First World War leads to a deep crisis, but the empire
is revived under the Bolsheviks.Russia emerges victorious
from World War II and the empire reaches its maximum
borders (taking into account the territories of the satellite
countries and the Warsaw Pact countries). Russia is becom-
ing a superpower in a bipolar world.

THE THIRD ROME

The mythology of the «Third Rome» is associated with the
fall of Byzantium (1463) and the symbolic marriage (1472)
of the Byzantine Princess Sophia Palaeologus and Prince
Ivan III of Moscow. Over time, this idea will become a fun-
damental element of the imperial ideology, which will com-
bine claims to leadership in the world Orthodoxy and later
transform into the idea of a separate Russian civilization.

! After the annexation of Kamchatka in 1697, Russia meets resistance from the local
Koryaks (who lived in the north of the Far East and in Kamchatka). The purpose of the
war of 1744-1747 was their «complete annihilation». The uprisings of the Itelmen,
who lived in the south of Kamchatka in 1706, 1731, and 1741, were suppressed.
Today, only 2.5% of Kamchatka’s population is indigenous (about 10,000 from the
previous 150,000). The population of Itelmen is about 3,000, most of whom speak
Russian. The fate of other indigenous peoples of Siberia, such as the Chukchi, is
similar.
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The idea of the Third Rome positions the history of Russia
in a much broader context than just a national state. We
will not find any similar mythology or idea in the imperial
ideology of France or Britain.

«COLLECTION OF RUSSIAN LANDS»

At the beginning of the XVI century under dynastic ties
Moscow puts forward territorial claims to the whole Rus),
arguing that it is the sole heir of Rurik.

The Treaty of Pereyaslav (1659) became another stage in
the realization of the idea of «gathering lands,» and Moscow’s
desire to annex Ukraine at that time is still interpreted by
Russian historians in a similar way today. Accordingly, the
next stage is the conquest of Cossack Ukraine and the ac-
cession of the Hetmanate with the subsequent integration
of the lands of the ancient Commonwealth. Paradoxically,
but in a sense, Molotov-Ribbentrop Pact can be explained
as a kind of integration of Ukrainian and Belarusian lands
into the USSR and the implementation of a historical mis-
sion that has a medieval origin and is called «gathering
Russian lands».

SLAVISM'

The Russian narrative of the common origin of Russia,
Ukraine, and Belarus is an invention of the XIX century
(such an explanation of ethnicity in the modern sense ex-
cludes an independent account of the later history of these
countries). According to the Russian view, Ukraine and
Belarus are only a part of Greater Russia.

! (translator’s notes) Slavicism — in a broader and theoretical sense, we can talk about
slavophilism.
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Rus-Russia is the mother of three nations and the sole
heir of the medieval Rus. Instead, Ukraine and Belarus were
under occupation after the fall of Kievan Rus.

RUus — ALL RUuS — RUSSIA — GREAT RUSSIA

Although the Moscow principality was the first state forma-
tion of modern Russia. However, Russia is trying to derive
its statehood from the era of medieval Russia, justifying
it by the dynastic kinship of the Moscow princes with the
Rurik. In 1432 Vasily II the Blind is crowned as «Grand
Prince of All Russia».

Since the end of the XV century, Russia started to com-
mence using the Greek name Rus in order to emphasize the
ambitions of the then Muscovite Russia, as the successor to
ancient medieval Rus. Russian historiography of the XIX cen-
tury began to use the term of Kievan Rus (this should serve
as a delegitimization of Ukrainian nation-building process).
Accordingly, starting from the XIX century, an integral im-
perial mythology emerges: Rus — Russia — Kievan Rus. Rus-
Russia is identified as an empire, and the beginning of the
empire with the beginning of Rus (1552 for some European
historians is a symbolic beginning of the Russian Empire,
but for Russian historiography it is only a minor episode).

ORTHODOXY

Orthodoxy is associated with Russian church architecture
and neo-Byzantine style!. The Church Reform of Peter I

Russian discourse in the XIX and XX centuries was created by primarily strong orig-
inal Orthodoxy, which began to be associated in advance with Russian Orthodoxy,
the symbol of which is the church «onion-dome» of Russian and neo-Byzantine
architectural style.
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finally! eliminated the Ukrainian (Kyiv) tradition — ortho-
doxy; there is a complete submission to the tsar throughout
the whole Russia and the memory of medieval (Kievan) Rus
is destroyed. Consequently, these processes are harmoni-
ously combined with the mythology of the «Third Rome».

Communism destroyed and persecuted the Orthodox
Church and Russian Orthodoxy stared losing its imperialism.
However, after a while, Russian Orthodoxy and Communism
began to cooperate®. After the fall of the USSR, the new
government tried to support the position of the Russian
Orthodox Church, as the church was the only surviving
framework of the disintegrated empire. Evidence of this
was the construction or reconstruction of churches in Russia
and Ukraine at the expense of Russia, which eventually led
to their subordination to the Moscow Patriarch.

THE FALL OF TSARIST RUSSIA

In 1917-1920 the empire collapsed, which can be explained
by the exhaustion of the war. At the same time, there are
numerous problems that the empire did not want and could
not solve for a long time. First of all, it is a nation-building
process that began in the XIX century, to which Russia was
unable to respond adequately. The culmination of the na-
tion-building process fell at the end of the First World War,
when the people of the empire were seeking independence or

! The first stage of this process should be considered the subordination of the Kiev
metropolitanate to Moscow in 1686.

2 Peter I abolished the post of patriarch, which was restored after a 300-year break
in 1917. New Patriarch Tikhon (Byellavin) was elected. Then the Soviet government
effectively abolished the patriarchate, which Stalin would restore during World
War II (1943) to raise morale. Since then, the Orthodox Church is be under strict
supervision of the NKVD/KGB.

20
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broad autonomy. Ukrainian’, Polish, Belarusian, Finnish and
Georgian hopes to free themselves from imperial oppression
were carefully described and well known. Unfortunately,
the events in the Volga region, Central Asia, Siberia or the
Far East of those times were not so carefully documented
and were of less interest to historians.

The fall of tsarist Russia meant the fall of traditional
imperial ideology. This became the first signal that it was
impossible to create one great Russia from a colonial empire,
and the process of Russification seemed to be ineffective.

COMMUNISM AND THE «<SUPERPOWER»

The Bolsheviks managed to keep the empire from being
destroyed and unite it, taking into account national issues
and the strength of the new ideology, along with promises
of modernization. They agreed to serious concessions (to
which the «whites» were not ready to), which allowed some
national and left (especially non-Bolshevik) elites to refocus
on the Bolsheviks. By consolidating all the forces, they could
subdue the territory where the nation-building and the
independence processes unfolded and actually took place
after the fall of the tsarist regime. Thus, the empire began
to revive, but it did not escape the trap of internal disunity
and the potential process of nation-building (the dilemmas
of the tsarist empire were modernized and hidden).
During the first decade of the Bolsheviks, they conducted
a radical revision of Russia’s tsarist ideology?. Strategically

S. Yekelchyk, Ukraine. Birth of a Modern Nation, Oxford University Press: Oxford
2007.

Mikhail Pokrovsky is considered a «revisionist» historiographer, who denounced
tsarist and therefore Russian colonialism. In the 1930’s he was deemed to be a
«vulgarizer of history» due to the return to many practices of the tsarist era.

21
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important decisions on national policy issues were made.
Granted, they were abandoned after a while, but their con-
sequences became fundamental to national self-conscious-
ness. Some examples of this are teaching in the national
languages (over time, this process was gradually declining).
Registration of nationality in passports, special and distinct
symbols of regions and preservation of national identity.
Despite the brutal destruction of the ambitions for national
independence, they did not fade (in particular, Executed
Renaissance in Ukraine or the persecution of the «Sixties»,
i.e.USSR anti-religious campaign).

National tensions in the USSR erupted during World
War II. Part of oppressed nations decided that war can bring
liberation. The triumph called the «Great Patriotic War»,
became an instrument of legitimization of the empire and
introduced «the narrative of the superpower» that exists in a
world divided into two camps (bipolarity) into the collective
consciousness of the Soviet society. A «Soviet man» who
speaks Russian (even if he has his own «native» language)
must feel his own involvement in the world mission of build-
ing communism, which was at the same time imbued with
traditional Russian nationalism.

Partial Soviet-style modernization which was achieved
by killing millions of people had numerous pitfalls. This
was due to the process of urbanization, accessibility and
compulsory secondary education, the formation of regional
elites which gave birth to dissidents who were interested in
and supported national identity.

The integration of Ukrainian and Belarusian lands
through the annexation in 1939 realized the ancient my-
thology of «gathering Russian lands» resulting in a po-
tential increase of nation creation of Ukraine and Belarus,

22
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which greatly complicated the process of Russification and
contributed to the collapse of the Soviet Union in the year
1989-1991".

The old problems between the empire and the identity
of the enslaved nations (the areas where they lived) began
to manifest themselves in various ways causing a new great
crisis.

NEO-IMPERIALIST WARS, DOCTRINE AND PRACTICE

In his Address to the Federal Assembly in April 2005, Vladimir
Putin called the collapse of the Soviet Union the greatest
geopolitical catastrophe of the XX century and added that
the priority of the current Russian government should be
to protect the Russian-speaking population abroad.These
statements are the obvious postulates of the concept of «the
Russian world» and the return of Russian ideology in a
neo-imperialist format.

1989-1991 marked the beginning of the crisis of the empire
and were associated with the loss of one-third of its territory.
Ukraine and Belarus, Caucasus and Central Asia were re-
garded as the most significant territorial losses. The empire
lost almost half of its population (130 million vs. 270 million),
which naturally affected the national component. Russians,
who made up more than 50 % in the USSR, became almost
an absolute majority in the Russian Federation (almost
80 %). Transformations in the economy? also took place.

-

An important factor in the western territories was the historical memory and ex-
perience of being outside the empire. Roman Shporliuk pays special attention to
these issues in his works. See: R. Shporluk, Russia, Ukraine and the Breakup of the
Soviet Union, Hoover Institution Press: Stanford 2000.

% In 1990, Russia (as the Soviet Union) was the second largest economy in the world,
and its GDP is one-third of US GDP (https://www.theodora.com/wfb/1990/rankings/
gdp_million_1.html). In 1995, it ranked 10 with an income eight times lower than

23
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However, this does not lead to the decline of Russian im-
perialism. Due to rising oil prices in 2000, Russia is avoiding
economic collapse. The next decade, it ranks the 6™ posi-
tion among the world’s ten largest economies, although it
accounts for only 3% of world GDP and is five times smaller
than the US or China’s economies. There is internal stabi-
lization, and widespread public support and consensus
in society which is supported by a significant increase in
consumer opportunities. All this is happening without deep
and comprehensive reforms. The weakness of democratic
institutions forces the government to return to neo-impe-
rialist legitimization, that is warfare.

WAR

Even in a time of deep crisis, Russia has not given up war
and militarism as a means of conducting international and
domestic policy.The first post-Soviet war in Transnistria
began in 1992 and ended in a frozen conflict. Then in 1994-
1996 the first Chechen War took place, in 1999 — the Second
Chechen War. In 2008 — war in Georgia, in 2014 the war
with Ukraine began (annexation of Crimea and the attempt
to form «Novorossiya»). In 2015, military intervention in
Syria began, which is going on up to now. In 2021, Russia
continues to threaten Ukraine.

Equally important is hidden informational warfare, based
on manipulation on social networks and the internet and has
all the hallmarks of hostilities. These actions can be quali-
fied as part of general military actions as well as individual

the United States. Unsuccessful attempts at economic reform and democratization
of political life took place in the 1990s. In 1998, there was a deep financial crisis
and frustration with the reforms. In 2000, Russia ranked 11™ among the world’s
economies.
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military steps. Polish analyst Joanna Darczewska aptly de-
scribes these actions during the annexation of Crimea:

«Russian authors understand the concept of «information
war» as the impact on the mass consciousness as a form
of competition in the system of interstate relations and
consider it as a civilized way of exchanging information...
The concept itself mixesmilitary and non-military ideas,
technological (cyberspace) with social (informational) ones,
and the analogy of the Cold War and the psychological
tensions between the West and the East that took place at
the time is being imposed»’.

War in cyberspace is becoming a separate area of military
actions, that is a separate field of struggle. Hacker attacks,
misinformation and implicit manipulation in public space
become its essential tools. As a result, Russia is gaining
influence in Western society, although its scale is diffi-
cult to measure. One vivid illustration is the attack on the
US elections and manipulation during the referendum on
Breksitu. In the case of the US election in 2016, Russia helped
the pro-Russian and destabilizing-the-world-policy Donald
Trump to win.

The question is whether such wars are effective. The
Chechen war brought Kadyrov to power and turned Chechnya
into a de-facto Islamic republic with Sharia law, which poses
a threat to Russia itself.

The annexation of Crimea has led to sanctions and de-
stroyed many personal ties between Russia and Ukraine. At
the same time, the intervention in Donbas and the desire to

! J. Darczewska, Anatomia rosyjskiej wojny informacyjnej. Operacja Krymska — studium
przypadku, OSW: Warszawa 2014, s. 12.
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create «Novorossiya» did not materialize, thus revealing the
weakness and limited capabilities of the Kremlin itself.

Manipulations during the US elections in 2016 and the
hacking attack on SolarWinds should be deemed as a disin-
formation war that led to a deep conflict with Washington.
Accordingly, the election of Joe Biden as the president of the
United States is a serious defeat for Russia.

DOCTRINE

The military doctrine of each state describes the military
threats and the national security policy that will be imple-
mented in the event of such threats. Russian military doc-
trine was proclaimed in 2010, updated in 2014 and 2016, and
noted that Russia’s security is threatened by NATO, which
is bringing its military infrastructure closer to the borders
of the Russian Federation. Since 2016 the Russian military
doctrine envisages that the main threat is the potential
aggression by NATO.

The issue of security goes beyond the borders of the
Russian Federation (and allied states, including the self-pro-
claimed Abkhazia and South Ossetia) and applies to the
Russians living abroad, who according to the Kremlin, may
need protection. This actually means the limited recognition
of sovereignty of the Soviet Union former republics.

Another important element of the doctrine is the asser-
tion that cyber space is an area where permanent war must
continue. It should be emphasized that this is not just about
hacker attacks but misinformation and manipulations. The
doctrine describes not only NATO but the Western media,
according to Polish researcher Agnieszka Rogoziniska:
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«the doctrine ... accuses foreign media, pointing to the
informational influence they exert against the Russians.
A logical continuation of this narrative is the need to take
measures to neutralize information and psychological
actions aimed at violating historical values and patriotic
traditions associated with the defense of the Motherland.
It is important to note that historical policy, which is an
important tool for the realization of Russia’s national
interests, occupies a prominent place among Russian
disinformation operations»?.

The alleged attacks on Russia from West justify Russia’s
response, which is a hybrid war.

In Russia’s military doctrine, the imaginary threats are
no less important than the real ones. The first ones are
announcedopenly and loudly, the latter are often forgotten.
Russia very often ignores China, which, along with radical
Islam, poses the greatest threat to today’s Russia. Defining
the West as its enemy, the Kremlin is deliberately limiting
itself to economic cooperation, which is necessary not only
for reforms, but above all for the normal support of the
current economy state.consent to sanctions is killing the
economy and pushing Russia towards China.

A vague and ambiguous document of the doctrine, al-
lows a free interpretation of its postulates. In this context,
it is difficult to determine which actions of Russia should
be considered to be military steps under the doctrine, and

' A. Rogoziniska, Cele Federacji Rosyjskiej w zakresie bezpieczeristwa informacyjnego na
podstawie zapisow rosyjskich dokumentéw strategicznych, «Instytut Nowej Europy»,
09.08.2020, https://ine.org.pl/cele-fr-w-zakresie-bezpieczenstwa-informacyjne-
go-na-podstawie-zapisow-rosyjskich-dokumentow-strategicznych/.
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which are being committed arbitrarily without any formal
restrictions.

PRACTICE

Putin’s speech in Munich in February 2007 marked the be-
ginning of an open conflict with the West. Records of the
military doctrine of 2010 and subsequent changes in 2014
and 2016 are a formal confirmation of this.

The reality and Russian practice force many commenta-
tors to interpret Russian military doctrine not only accord-
ing to the letter and spirit of the document, but primarily
in light of the facts of actual hostilities and statements by
high-ranking Russian military personnel. Particular atten-
tion should be paid to the speech of the Chief of the Russian
General Staff Valery Gerasimov in 2013'. He argued that
modernity is characterized by the growing role of non-mil-
itary actions and means in the process of the enemy dis-
integration through propaganda with the simultaneous
leveling of the line between war and peace, which creates
new conditions for war. Thus, he defined the actions that
after the annexation of Crimea will receive a well-known
name at the time — «hybrid war»?. The term «Gerasimov’s
doctrine» is in fact, synonymous with the Russian military
doctrine®. It should be emphasized that Gerasimov, like the

B. Tepacumos, Llennocms Hayku 6 npedsudenuu. Hoevie 8b13068bL mpebyiom
TepeoCMbLCAUMb POpMbL U CNOCOODL 8edeHus 6oesblx deticmeuil, https://www.ypk-news.
ru/articles/14632.

J. Darczewska, Anatomia rosyjskiej wojny informacyjne;j...

Gerasimov’s terminology was developed in 2013. He called the intervention in the
Syrian civil war a strategy of limited action. In other words, it is the doctrine of local
wars waged outside one’s own territory (out-of-area). See: D. Massicot, Anticipating
a New Russian Military Doctrine in 2020: What It Might Contain and Why It Matters,
«War on the Rocks», 09.09.2019, https://warontherocks.com/2019/09/anticipating-a-
new-russian-military-doctrine-in-2020-what-it-might-contain-and-why-it-matters/
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official doctrine, considers his strategy only a response to
the threats of the West, which in particular are «color revo-
lutions». When explaining the actions of Western countries,
the Russian general writes that modern wars have acquired
a new character and Russia only has to adapt to them.

Gerasimov’s reasoning is the military’s response to the
information revolution that took place at the turn of the cen-
tury’. Misinformation has always been an instrument of war.
In terms of the internet and the social media growing role
it has acquired a completely new meaning and has become
a new means of manipulation.The concept of «hybrid war»
is gaining a whole new meaning in a global context. It is no
longer a question of the technical possibilities of increasing
information (or misinformation), but of the broad and varied
influence that can be gained on society and its individual
representatives or groups. «Information War» becomes a
project that relies on the depth of the mechanisms of psy-
chosocial and subconscious activities of the masses. The
main element of war is the attempt to impose one’s own
narrative on others, which should become a guarantee
of external control or leveling of military attack.

The Kremlin is developing a «theory of information war-
fare» by making it an essential element of a «<hybrid war». It
is necessary to single out the characteristic features of the
Kremlin’s actions:

+ The Kremlin surprised the West with its propagan-
da activities, when skillfully and thoroughly using
the internet.

! The appearance of a smartphone, i.e. a pocket computer with the Internet, should
be considered a historical moment (2007).
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« Russia is investing heavily in international mis-
information.

« The main message of the Kremlin's propaganda is
not only the need to rebuild the Russian Empire, but
to emphasize the demonstration of the decadence
of the Western model of democratic societies.The
message must justify the need for civilizational
changes across the continent, changes that Russia
will make.

« Kremlin propaganda leads to the disintegration
of Western societies, and in the long run should
form supporters of Russia among Western elites.

+ The Kremlin’s propaganda is mostly addressed to
the marginals in the extreme right and left (often
post-communists) of Western societies. Russia is also
focusing on amorphous groups of «outraged» who
are ready to question «the western way of life».

« Kremlin’s propaganda is particularly intense in so-
cial networks, where it focuses primarily on young
people and those with unformed views.

+ Actions on the Internet — a virtual world — should
be the beginning and the incentive to act in the
real world.

The Kremlin's military actions are clearly correlated with
propaganda. Victories in propaganda must precede or replace
potential military actions. The Kremlin is carrying out the
described actions in such Western countries as Germany’,

' Raport Friedrich Naumann Stiftung, https://www.freiheit.org/de/information-als-
waffe.
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France!, Poland?, Great Britain and the United States®. This
provokes an explosion of conflict between states on a global
scale.

NARRATIVES OF WAR

Russian ideology, like any national ideology, is changing
and adapting. Sometimes this process can be extremely
surprising and new ideological versions may challenge cer-
tain points of their previous ones*. However, in any of the
possible variants of Russian ideology, the proclamation
of national or imperialist history continues. The Russian
example of the evolution of the tsarist version of imperial
ideology into neo-imperial after 2000 became possible with
the simultaneous absorption of Soviet neo-imperialism af-
ter 1991, which should be interpreted as an example of the
amazing plasticity of the Russian imperialism.

Russia is not discussing the possibility of reforming and
changing its own identity, which would imply the loss of the
status of a superpower and parts of the territory or even com-
plete disintegration. Russia always chooses neo-imperialism.
Russian sociologist Irina Glebova notes that the essence
of this choice can be reduced to the rejection of change and
turning their views to the past®.

' M.-P. Haddad, Quels sont les liens troubles entre le Front national et le Kremlin? «<RTL»,
14.03.2018, https://www.rtl.fr/actu/politique/quels-sont-les-liens-troubles-entre-le-
front-national-et-le-kremlin-7792607362.

? K. Woycicki, Internet and «information warfare» of president Putin, Kazimierz Woycicki,
21.11.2015, https://kazwoy.wordpress.com/2015/11/21/internet-and-information-war-
fare-of-president-putin/.

3 Ch. Wylie, Mindf*ck. Cambridge Analitica And The Plot to Break America, Insignis:
New York 2019.

* This happened during the transition from the traditional tsarist version of Russian
ideology to the Soviet version.

® 1. Glebowa, Pamigc historyczna i samoidentyfikacja narodowa we wspdtczesnej Rosji, [in:]
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The classical elements of Russian imperial ideology re-
main important components of the new — electical version
of imperialism. In some mythologies, the accents change, but
they take on a new meaning and become a new part of the
old-new system. The result is nostalgia, which manifests
itself as an integral component of neo-imperialism. Russia
is inventing a new mission to «save the world» in a global
crisis caused by liberalism and «Western decadence».

«GREAT RUSSIAN» NOSTALGIA

Nostalgia for lost greatness is often transformed into an
important component of social memory and manifests
itself as a political tool of power. The loss of the attributes
of greatness and supremacy (despite the presence of nuclear
weapons and vast territory) leads to speculation on emotions
and nostalgia (grief for the great past). In fact, it is a sur-
rogate for reforms and changes in social consciousness.

Nostalgia appeals to historical and symbolic arguments —
this is due to the belief that Russia has been offended (re-
spectively — this explains why it is in its current position),
while you are getting hope for a return to the times of «better
past».

«In the social consciousness there is a positive assessment
of their own history, which over time becomes dominant.
«Historical self-criticism» flourished in 1987-1991, then
changed to nostalgia ... In the XX century, the greatest
trauma for Russians was the loss of world leadership and
superpower status»’.

Polska — Rosja. Poszukiwania nowej tozsamosci. Podobieristwa i réznice, «<Debaty Artes
liberales» 2017, Tom XI, pp. 110, http://al.uw.edu.pl/wp-content/uploads/2017/07/
DEB_AL_TOM_XI.pdf.

' 1. Glebowa, Pamigd historyczna i samoidentyfikacja narodowa ..., s. 112, 114.
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A striking example of such nostalgia is the erection of a
monument to Vladimir the Great near the Kremlin walls.
Longing for lost greatness is a significant factor in politi-
cal action, more important than pragmatism and political
realism.

The Russian sociologist notes that the social (group)
memory of modernRussia consists of many elements as-
sociated with the fall of communism and tsarist Russia at
the same time.

«The loss of the potential of the superpower was very
painfully experienced by the intelligentsia. Groups of higher
social status, early in 1996, often noted that the «national
losses» of the Soviet period were «the idea of monarchy»,
«the spirit of aristocracy», «officer honor», «orthodox faith»,
«greatness». At the same time, the list of losses from the
time of the collapse of the USSR included «pride in the great
and powerful country», «world leadership and influence».
Proximity ofviews — in almost all respects — in the assess-
ment of past and present by older generation and intellectuals
is largely due to the desire to compensate for the losses»2.

Russian historical policy under Putin skillfully uses this
sentimentality and encourages attempts to compensate
for these losses. This support maintains a sense of threat
from the outside world? and defeats are explained solely
by international conspiracies against Russia*.

! For more information on the installation of the monument, see: S. Plokhy, The Lost
Kingdom ..., p.9-10

* B. Jly6un, YKutb B Poccun Ha pybeske cToneTuti. COIMOIOTUYECKUE OUEPKU U
paspabotku, IIporpecc-Tpaaunus: Mocksa 2007, p. 304, quot. for: 1. Glebowa, Pamiec¢
historyczna i samoidentyfikacja narodowa ...

% A. Vrrun, CCCP B ocaze, cepus IIpoeKT «AHTHpOccHs», DKkcmo: Mocksa 2010.

* A. TTapuies, 3anaz nporus Poccuu. ITouemy Poccus He Amepuka. Knura g Tex,
kTO0 ocTaeTcs B Poccun, ACT, Actpesnb: Mocsa 2009.
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GLOBAL «TURMOIL»

The Russian Empire experienced numerous crises, which
gave grounds to claim its longevity. The Russian narrative
for describing the political crisis has its own autochthonous
term, «turmoil», which was first used to describe the period
of the tsar’s absence after the death of the last Rurik mon-
arch. The turmoil is the Russian perception of a crisis that,
regardless of scale and depth, will be overcome and Russia
will emerge stronger. The term «turmoil» is synonymous
with the Greek word «crisis,» which means the disintegration
of something with the possibility of being born again.

In Russian journalism, the 1990s are called «turmoil».
In Russia, there is a talk about an internal crisis that goes
beyond the 90s of the twentieth century. However, some
Kremlin analysts claim that the crisis is not related to
the internal Russian situation, but to the global crisis —
«non-Russian unrest.»! Since the XIX century decadence
is the leading element of the Russian idea about Western
world. Exploring contemporary Russian intellectual life one
can be surprised to learn that the Russians thoroughly and
deeply study postmodernism and creative thinkers such as
Michel Foucault.? However, what postmodernism offers to
interpret as a form of radical emancipation, in Russia it is
considered to be a manifestation of the leveling of values.
This view allows Russia to join the cultural conflict of the
West on the side of populist conservatism. Neo-imperial
ideology thesis about the decadence of the West gets new

' M. Jlenarun, Benkuset n1u Poccus B HepyccKoi cmyTe? Kpusuc yenosedectsa, ACT,
Actpens: Mocksa 2010.

% See: V1. KpmxaHoBCKui, [TocMOZIepHU3M: TIIAT 6 <HETOYHOM HaTpaBJIeHUU», https://
rtj.mirea.ru/upload/medialibrary/372/RTZH_6_2018_101_116.pdf.
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political significance. The West is degrading not only in a
moral sense, decadence is leading to its political weakness
and causing a global crisis that can only be overcome by
applying the Russian recipe.

Such ideas allow Russia to gain support among Western
populists, such as Le Pen, Salvini, Orban or Kaczynski. Using
divisions in Western societies, especially between the liberal
center and the populist right, Russia positions itself as the
last bastion of conservative values that are the foundation
of its policies.

The victory of «the global turmoil» is possible only if the
the liberal West falls. The Kremlin's views actually coincide
with those of Steve Benon, one of Donald Trump’s top ad-
visers'. Modern world conflicts are cultural and symbolic,
which allows the Kremlin theorists to bridge the gap between
war and peace, as mentioned in Gerasimov’s doctrine. Such
«culturological» approaches make it possible to implement
narratives about the deep crisis of Western democracy into
Western society and sow distrust in the media®. Consequently,
it should cast doubt on democratic values as such?.

! Ch. Wylie, Mindf*ck. Cambridge Analitica....

% P. Surowiec, Post-Truth Soft Power. Changing Facts of Propaganda, «Kompromat», and
Democracy, «International Engagement on Cyber» 2017, Vol. 18, No 3, https:/www.
jstor.org/stable/26395920?seq=1.

3 W. J. Broad, Putin’s Long War Against American Science, «<The New York Times»,
13.04.2020, https://www.nytimes.com/2020/04/13/science/putin-russia-disinforma-
tion-health-coronavirus.html; K. Kirk, How Russia Sows Confusion in the U.S. Vaccine
Debate, «Foreign Policy», 09.04.2019, https://foreignpolicy.com/2019/04/09/in-the-
united-states-russian-trolls-are-peddling-measles-disinformation-on-twitter;.
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EURASIANISM

The intensification of Russia-West confrontation organi-
cally provokes a turn towards Asia and rapprochement
with China.

Eurasianism is a rather late product of Russian imperial
ideology. Its authors are «white» immigrants' who were look-
ing for a specific Russian identity, which, in their opinion,
was destroyed by the Bolsheviks. It should be emphasized
that the Bolsheviks themselves were considered by the
«whites» to be a product of the West.

They believe that by turning their attention to Asia, it is
possible to preserve Russia’s power and survive the crisis
caused by the First World War.The ideas of Eurasianism
later seep into Bolshevik Russia, primarily thanks to the
works of Lev Gumilev.

In 2005, Putin organized the reburial of the most famous
Eurasian philosopher Ivan Ilyin in Russia in the necropolis
of the Don Monastery in Moscow near the tomb of Denikin.
The above should be interpreted as a symbolic step of the
Russian president towards his favorite philosopher?.

GEOPOLITICAL RATE

The concept of geopolitics holds a particular place in the
Russian political thought and neo-imperial ideology. Russia’s
territory remains its important tool, which makes it possi-
ble to use geography in a political sense. The geopolitical
method forces us to study Russia in terms of its size and
geographical location, along with other world superpowers

! T. Snyder, Droga do niewolnosci, Znak Horyzont: Krakéw 2019.
2 Tlyin's works have become a must-read in Putin’s team. It should be added that the
famous Alexander Dugin is extremely liberal compared to Ivan Ilyin.
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(such as the United States, the European Union, India or
China). The Kremlin does not want to join the development
of international cooperation, but seeks to create its own
project of international cooperation in which the United
States and the West do not play a significant role.

The Kremlin’s geopolitical rate is the collapse of the
European Union and the collapse of the West. Presidency
of Donald Trump brought the possibility of dividing the
world into three parts, which will respectively be governed
by Washington, Moscow and Beijing. The disintegration
of the European Union in such a situation will inevitably
lead to the return of Moscow’s influence in Central and
Eastern Europe. The result is an increase in dominance
over the rest of Europe and a loss of American support with
the simultaneous internal disintegration of the Western
world. Such a political plan is a clear manifestation of the
unrealized imperial ambitions of the modern Kremlin?.

«RUSSIAN WORLD», «<PEOPLE OF NATIONS»
AND THE RUSSIAN CIVILIZATION

«Russian world» — is a concept of the formation of a Russian-
centric and pan-Slavic project, which should be an alterna-
tive to European integration and at the same time should be
reminiscent of the ancient tsarist tradition of the empire. The
constituent component of «Russian world» is Orthodoxy.

! One of them was a project launched by Russia in 2009, a multipolar world, the so-
called BRICS (Brazil, Russia, India, China and South Africa). However, this widely
publicized project proved unrealistic and unable to realize Russia’s ambitions to
become a superpower due to Russia’s own economic weakness, China’s economic
growth, and internal conflicts (tensions between Delhi and Beijing).

% Alexander Dugin is a special theorist of Russia’s geopolitical ambitions, his specific
views were so unrealistic and so radical that he was deprived of influence (which
he seemed to have) and marginalized.
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The boundaries of the «Russian world» cannot be deter-
mined. They are defined by the Russian culture itself, lan-
guage and the national minority, if talkingabout the areas
outside the Russian Federation'. Accordingly, the scope
of the «Russian world» extends beyond the current borders
of the federation itself.

Sometimes the term «Russian civilization» or «Orthodox
civilization» is used as a little unclear terminilogy, which is
associated with a special mission that is integrated into the
concept of Eurasianism.

The concept of «Russian world» by being a form of neo-im-
perial ideology, inherited the ancient dilemmas of Russian
imperialism.

The ethnonationalist concept of the «Russian world»
opposes cultural approaches that seek to take into account
the existence of national and religious minorities?. A clear
evidence of this is the entry in the Constitution of the
Russian Federation of the formula: «<We are a multinational
people united by a common destiny on their land».

ECLECTIC IDEOLOGY AND HYBRID WAR

The concept of the «Russian world» together with Orthodoxy
and the greatest geopolitical catastrophe of the XX century,
the fall of the atheist Soviet Union (which persecuted the
Orthodox Church), should have divided Russian society.

IosZepKKa COOTEYeCTBEHHUKOB, IIPOXUBAIOIINX 3a PYOeXOM: IPOOIeMBI,
[IepPCIIeKTUBBI, IIyTH COBEPIIEHCTBOBAHUS 3aKOHOAATEIbHOrO obecledeHusI,
Usnauue Cosera ®exeparuu, http://council.gov.ru/media/files/41d44f2436b81b-
8ff253.pdf.

The distinction between a Russian as a citizen of the Russian Federation and a
Russian as an ethnic Russian introduced by B. Yeltsin. These concepts have not
received a legal form and have not been established as identical.
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However, both statements belong to the same person —
Vladimir Putin.

In a similar way, the constitutional statement about a
«multinational people on one common land» is shockingly
lacking in logic. Russian political scientist Yuri Pivovarov
writes about identity and legitimacy in modern Russia, de-
fines them as «an unordered mixture that creates seemingly
unnatural connections and relationships»'. A similar oxy-
moron is the concept of «managed democracy», in which
the main element of Russian democracy is its manageabil-
ity. The result is the transformation of liberal politics into
authoritarianism, where political opponents can be killed
if the need arises®.

Such unnatural connections and relationships can also
be seen in official military doctrine, which call attention to
fictitious threats but ignores real problems.

Europe and the West do not pose a danger to Russia
and do not seek war. Russia’s conflict with the West pushes
Moscow into the arms of Beijing, despite the fact that in the
long run the real problems should be expected from China.®
Only some people in Russia are aware of this.

J. Piwowarow, O togsamosci i legitymizacji we wspdtczesnej Rosji, «Debaty Artes
Liberales» 2017, Tom IX, s. 40.

An interesting illustration of the eclecticism of modern Russian consciousness is
the debate announced by the Moscow authorities in February 2021 on the possibil-
ity of reconstructing the monument to Felix Dzerzhinsky on Lubyanskaya Square
(which was dismantled in 1991). 50% of voters supported the reconstruction of the
monument to the founder of the Cheka in front of the historic building where the FSB
is today, and previously housed the Cheka, the NKVD and the KGB. The remaining
50% voted for the erection of a monument to Alexander Nevsky. Finally, the vote
was canceled. The place of the monument remains empty. Next to the square is a
symbolic monument «Solovetsky Stone», dedicated to the victims of the Gulag with
the inscription «Victims of the totalitarian regime».

10. YuxuuuH, Kuratickas yrposa: mud miInu peaabHOCTb, https://cyberleninka.ru/
article/n/kitayskaya-ugroza-mif-ili-realnost/viewer.
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Another major threat to Russia is demographic processes:
the increase of the Muslim minority from 20 % to almost 50 %
in 2050'. Focusing on Asia does not solve problems, it only
deepens them. There are serious demographic processes
associated with the slow and stable growth of the indige-
nous population and the beginning of the formation of the
Siberian identity? in the territories beyond the Urals (12.7
million km?). Russia hasn’t become a world leader in eco-
nomics or population growth. Russia occupies only 3% of the
world economy and has a population of 2% worldwide.

The main resource of modern Russia — in addition to
nuclear weapons — is the territory and the myth of an em-
pire that can win and survive in any crisis. The traditional
image of Russia as a world and eternal power is supported
by a narrative about the crisis and decadence of the West.
Nevertheless, the most important factor for domestic and
foreign policy remains the conduct of war. Russia’s military
doctrine is a document that should be intimidating, as
Russia says it is ready to launch a nuclear attack first if it
is drawn into a conventional conflict. At the same time, the
document does not describe Russia’s hybrid war practice
and disinformation narrative.

Russian military practice is explained by neo-imperial
ideology and legitimizes Putin’s rule. The power of the tsar
or Soviet leader had different legitimacy (but it always was).
In the first case it is historicaly-religious and in the second

It should be added that this change will be associated with a nominal reduction in
the Russian population.

M. Bassin, Classical Eurasianism and the Geopolitics of Russian Identity, http://www.
dartmouth.edu/~crn/crn_papers/Bassin.pdf; V. Shevtsov, I.Nam, E.Khakhalkina,
Siberian identity in the historical perspective and at present, [in:] Research Paradigms
Transformation in Social Sciences (RPTSS 2015) 2016, Vol. 28, https://www.shs-con-
ferences.org/articles/shsconf/pdf/2016/06/shsconf_rptss2016_01092.pdf.
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utopian-ideological legitimacy. The lame democracy of the
1990s was transformed under Putin into a real dictatorship.
At first it tried to legitimize herself through «sovereign de-
mocracy»’, but finally chose the method of self-affirmation
exclusively through war.

The annexation of Crimea, sending of «separatists» to
Donbas, the detention of troops in Transnistria, the ma-
nipulation of the US vote and the referendum on Britain’s
exit from the EU can be explained by Russian military doc-
trine, but they are based on hybrid neo-imperial ideology.
The ideology of neo-imperialism becomes the only one
that can be used to legitimize power before a society that
nostalgizes and consumes the ideas of «Russian measure»
and is convinced of the geopolitical significance of its own
territory. Authorities that use eclectic ideology for their
legitimacy give themselves the right to wage a hybrid war
and manipulate the virtual world internationally.

RUSSIAN QUESTION AND PROCESSES
OF NATION-BUILDING

Russian nation-building processes never went beyond im-
perial or neo-imperial ideology. The only historical moment
that can be attributed to the democratic process of na-
tion-building may be the beginning and end of the XX cen-
tury (the period before the First World War and the first
decade after the collapse of the USSR).

The author of the concept is Vladislav Surkov, who opposed the Western type
of democracy and proposed for Russia a «<managed democracy» or a «sovereign
democracy». See : B. Cypkos, Hamra poccuiickast MOZiesIb IeMOKPATHH Ha3bIBAETCS
«CyBepeHHOM leMoKpaTueit», https://web.archive.org/web/20080430012854/http://
www.edinros.ru/news.html?id=114108.
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There was no decommunization process in Russia, and
the need to reassess its colonial past was not even discussed.
The revaluation was transformed into a hybrid mixture
of post-Soviet nostalgia and the revival of royal traditions.

The main condition for the development of the national
project is the complete rejection of the imperial ballast. The
disintegration of the current quasi-federation will not pose
a threat to Russia itself if it chooses the path of the state
with a national rather than an imperial consciousness. More
than 100 million Russians — are a colossal society, and with
no imperialism Russia would be an influential player in the
international arena (subject to modernization and reform).

These conditions were partially implemented in 1991.
Russia rejected part of the imperial legacy. Ethnic compo-
sition — 80 % of Russians and only 20 % of ethnic minorities.
However, there are still large areas inhabited by people with
local and regional self-identity (even if it has undergone
significant Russification). This local identity has a high value
and impact as compared to the capabilities of the center!.

Due to the demographic transformation (permanent re-
duction of Russian majority) the dilemmas of the Empire —
division into the Russian and not-Russian -will be reborn
with renewed vigor. Demographic forecast states that the
number of Muslims in 2050 will be 35-50 % of the total popu-
lation of the Russian Federation?®. Nation-building processes
are being continued throughout the former Soviet Union, as
exemplified by recent events in Belarus®. Similar processes,

! EW. Clowes, Being a Sibiriak in Contemporary Siberia: Imagined Geography and Vocabularies
of Identifying Regional Writing Culture, «<Region» 2013, Vol. 2, No 1, pp. 47-67.

* M. Laruelle, How Islam Will Change Russia, «The Jamestown Foundation’s», 13.09.2016,
https://jamestown.org/program/marlene-laruelle-how-islam-will-change-russia/.

% K. Wéycicki, W pogoni za wolnosciq. Bialoruska rewolucja, Pracownia Wydawnicza,
Warszawa 2020
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although with less intensity, occur in Russia itself — among
the Tatars, Yakuts and even the Cossacks. It is clear that these
processes are not the biggest threat to Moscow, but in the
long run the described trends will intensify.

The antique and eclectic narrative of neo-imperial ide-
ology is not capable of stimulating the modern process
of nation-building that could implement reforms and mod-
ernize present-day Russia. It is currently facing nation-
al-territorial dilemmas, which have twice led to a deep
crisis of the empire.

Modern national minorities and autonomist movements
have, in contrast to those of the XIX century, well-educated
elites who are able to articulate their own self-identity and
related aspirations’.

Religion can be a particularly important factor. Up to 15-
20 % of citizens of the Russian Federation are Orthodox, and
10-15 % are Muslims. The struggle against the religion of the
Soviet era has left deep scars on the body of all Russian soci-
ety, indicating that the importance and role of the Orthodox
Church will not be reborn. At the same time, Moscow must
take into account the growing number of Muslims, which
organically complicates the maintenance of the revived
imperial narrative of «Orthodoxy and the Motherland.»

The emphasis on «russianness» in its neo-imperialist
format intensifies the processes of self-identification among
the non-Russians (especially according to the demographic

! Ukrainian historiography, largely related to the American-Ukrainian School of History
(Harvard Ukrainian Research Institute (HURI) Omelyan Prysak, Orest Subtelny, Serhiy
Yekelchyk, Serhiy Plokhy, Roman Shporliuk).Being a powerful scientific and intellec-
tual resource, Ukrainian historians create their own story about the Ukrainian past
and form an independent view of Russia’s neighbor. It cardinally changes the old
situation, when Russain historiography (and in this sense imperial)had a monopoly
on the creation of narratives about the past in all regions of the empire.
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trends). The processes of self-identity are enhanced by mod-
ernization, even if it is partial and incomplete. Regardless
of the pragmatism of Putin’s policies, these processes cannot
be stopped.

On the other hand, according to Ellen Carrer d’Ancoss
one may ask whether the world leaders are interested in the
disintegration of the Russian Federation. Whether, under
the condition of modernization, Russia is able to become
an authentic Federation and a macro-organism that will be
part of the international order. The current state of Russia
does not make it possible to predict such a future.

The disintegration of the Russian Federation should be
considered a significant threat to the West which will lead
to an automatic increase in China’s power. Undoubtedly,
the countries and societies on which Russia influences and
which depend on it will be happy with the demise of the
current quasi-federation and will gladly be freed from its
centuries-old oppression. However, all of these processes
will occur in a somewhat predictable way, and the conse-
quences of these changes cannot be predicted.

Until Russia doesn’t get rid of its neo-imperial ambi-
tions, it is forced to wage limited wars and destabilize the
international order.

In the West, there is a stereotyped-vulgar idea about
Russia, and Russia itself uses these biases to conduct its
policy on the patterns of neo-imperial ideology. Neither the
demonization of Russia nor the recognition of its claims to
the imperial legacy provide an opportunity to adequately
understand the goals and methods of Russian policy. In a
sense, Russia itself is hostage to its ideology in its relations
with the West.
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The deconstruction of Russian imperial ideology should
take place through the construction of narratives of indi-
vidual regions of the current Russian Federation and the
demystification (disengagement) of neo-imperialideology,
which would allow the Russian process of nation-building
to crystallize.

CONCLUSIONS

Russia’s military practice is only partially related to the offi-
cial military doctrine, remaining in symbiosis with Russian
neo-imperial ideology. It justifies the conduct of war, and
the conflict should create only a certain idea of imperial
power in the image of modern Russia as a world leader and
superpower.

War and neo-imperial ideology legitimize the power
of several oligarchs based on KGB structures. Russian wars
are hybrid, due to modern digitalization and the low cost
of such hostilities. A troll factory costs less than tanks or
planes. Military manipulations of Russia, regardless of the
damage done, have great symbolic significance and make it
possible to maintain the image of a country that is equivalent
in strength to the United States.

The ideology — which pushes Russia to war and justifies
its expediency — is characterized by a mix of historical
doctrines, in which individual elements are selected in
an arbitrary manner as for current needs. This is a conse-
quence of the deep crisis of Russian self-identity and the in-
completeness of the nation-building process. The formation
processes of Russia after the collapse of the Soviet empire in
1989-1991 were transitional and marginal. Russia’s process
of nation-building has not been implemented, respectively,
Russia still remains in the net of imperial ideology.
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Giant territories, despite significant losses, still remain a
significant burden on nation-building. In the middle of this
large and diverse image, interesting and original processes
of the non-Russian nation-building are taking place. They
are ambiguous and slow, but they have a demographic po-
tential and the incomplete control of economic relations
throughout the territory will help them.

The goal of the war waged by Russia is the need to main-
tain its image of a superpower before foreign (international
politics) and domestic (own society) actors. Russia’s outward
war is, in a sense, a continuation of the war it is waging
against its own society.

Russian neo-imperial ideology is deeply connected to the
historical heritage of tsarist and Soviet Russia. The result is in-
grained and very stereotypical notions of Russia in the West.

Russian military doctrine believes that the greatest threat
is the violation of historical values and patriotic traditions
associated with the defense of the Motherland. Paradoxically,
Russia’s greatest weakness is its neo-imperial ideology, which
stems from its military doctrine and military practice.

There is a need for a new look at Russia, without ex-
isting prejudices and neo-imperial narratives that use
a «map and geography» that hides the colonial past and
uses the «superpower» mythology. Diagnosing Russia’s
internal problems will eventually be possible without the
neo-imperial ideology used by the authoritarian Kremlin
to legitimize its power.

Dialogue with Russia should be a conversation with
society, with its various parts and fragments by means
of various narratives. It must be something more than
the usual informational activity provided by Radio Liberty
(Svoboda).
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It seems that the United States of America (the only one
with scientific and technological potential) can play a leading
role in this process and modern Ukraine can play a special
role in terms of its cultural capital.
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DEEPENING OF HYBRIDITY:
INSTRUMENTAL MODERNIZATION
OF THE KREMLIN TRADITIONAL
POLICY

Russia’s hybrid war against Ukraine has been going on for
eight years. During this time, the world community has
passed through from being in an information bubble, cre-
ated by Russian propaganda, to a gradual realization of the
threats to the EU and the US posed by the Kremlin policy.
This realization turned out to be a difficult process which
is connected with the acquisition of new knowledge about
the technologies of Russian hybrid influence.

Important factors in the transformation of awareness
have become not only the influence of the Russian propa-
ganda machine in different countries of the world but also
the stubbornness in which the citizens of Ukraine defended
and are defending their own land. The death of a Boeing 777
«Malaysia Airlines» with 298 people on board, where 2/3
of the passengers were citizens of the Netherlands in the
sky of Donbass in July 2014 was the catalyst for changing
attitudes to the conflict in the eastern regions of Ukraine
by the European Community.
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It would be a mistake to assume that in the hybrid con-
frontation with Ukraine, Russia relies solely on military
force and related technologies of traditional propaganda

dating back to Soviet times. The Kremlin has been creative

in inventing new tools for hybrid influence. In an effort
to use them as efficiently as possible, Russia repeatedly

finds organizational, financial and information resources

to exercise simultaneous systemic influence in a number

of countries or state associations. This is facilitated by some
obvious facts:
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The presence of a vertical decision-making process
in the Russian Federation aiming at restoring «the
greatness of Russia».

Significant financial resources, some of which are
gained by the sale of energy resources to the EU.
The format of «sovereign democracy» supported by
the size of the state and its nuclear arsenal which
makes Russia little sensitive to criticism from other
countries.

Socio-political discourse is being monopolized by
the government within the Russian Federation,
squeezing the opposition to the margins.
Information triad due to growing funding «Russia
Today» — news agency «Sputnik»«Olgino» bots and
trolls which are able to dictate the mood in much
of the world.

Methodological awareness of the peculiarities
of European system and using them by leaders
of the Russian Federation.

The presence of an extensive network of archives
on the territory of the Russian Federation allows the
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Kremlin to manipulate historical facts and events
in a favorable direction.

+ Readiness to use the COVID-19 pandemic for its
own geopolitical purposes, the availability of the
necessary intelligence and research capabilities
and production capacity.

+ DPolitical will to dehumanize the enemy under the
laws of war without declaring war.

In recent years, the Russian Federation has consistently used
anumber of hybrid influence technologies which can claim
universal application. They include: interference in the US
and EU electoral procedures, hybridization of the Holocaust
and manipulation of historical memory, infodemia of fake
news and narratives related to spread of COVID-19, dehu-
manization of the enemy by the hybrid activity of Russia.
These tools provide an opportunity to have a large-scale
impact on the current socio-political situation, to spread
false narratives, to undermine the principles of domestic
policy of Russia’s opponents.

Let’s consider the peculiarities of different hybrid instru-
ments applied by Russia and determine the priority areas
of their application.

The Kremlin’s interference in electoral procedures has
a number of preconditions:

+ The spread of hybridity in international relations
as one of the key elements of the world order.

+ Optimizing the use of resources for aggressive ac-
tions.
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+ Belonging of elections to the category of democratic
values and problems of the West with combating
foreign interference.

« Ability to control the object of influence through
sociological research and adjust the tactics of using
hybrid tools.

« Promotion of information triad such as RT TV chan-
nel — Sputnik news agency — bots/trolls.

« Lack of legislation which is capable of counter act-
ing hybrid interference in electoral procedures.

+ Demonstration of hybrid influence possibilities
on the political situation in different countries.

It is worth paying attention to the most significant manifes-
tations of interference in democratic procedures committed
by Russia. As an attempt made by the Kremlin forces was a
referendum in the Netherlands dedicated to the fate of the
Association Agreement between Ukraine and the European
Union. It took place on April 6, 2016 and was formally consul-
tative.The Netherlands was the last country in the European
Union which was to carry out the ratification procedure
of the Association Agreement, and it triggered the Kremlin
to react. The second plan objective was the desire of the
Russian leadership to find a kind of confirmation of their
own version of Ukraine’s involvement in the disaster MH17
in the summer of 2014 already mentioned above. Note that
the law defining the format of the referendum came into
force only on July 1, 2015'. There is reason to believe that
the Russian agents of influence who initiated this referendum

! B. YepsoneHko, fIk Vkpaina nporpana pedepenaym y Hizeprangax, «BBC News —
Vkpaina», 07.04.2016, https://www.bbc.com/ukrainian/politics/2016/04/160407 _neth-
erlands_referendum_results_hk.
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used existing democratic norms to solve their own political
problems. Despite the negative result of the will of Dutch
citizens for Ukraine Russia failed to achieve its main goal —
to disrupt the Association Agreement between Ukraine
and the European Union. However, the government of the
Netherlands was forced to make the ratification of the
Agreement conditional on the statement that it does not
create the prospect of joining Ukraine to the European
Union'. Another assessment was made by Ukrainian diplo-
mat, now — the Minister of Foreign Affairs Dmitry Kuleba:
«The turn to the European Union is completed»?.

It is important to emphasize that Russia was systemati-
cally interfering in democratic procedures in the European
Union and the United States. The intervention culminations
were Russia’s support for a positive vote during Brexit — ref-
erendum on Britain’s withdrawal from the European Union.
It took place on June 23, 2016, 52 % voted for Britain’s exit,
48 % — against. When it comes to Russia’s influence on the
will of the British Isles, it should be emphasized that by in-
direct supporting for Britain’s exit from the EU the Kremlin
is creating a field for geopolitical maneuver. In particular,
in the future it will be possible to promote a new «exit»
of another EU member state.

The procedure for implementing the referendum decision
deserves to be defined as a «slow-moving geopolitical bomb»
as it has negatively affected the political climate within the
European Union. Discussion on political and economic

! C. Coxonos, Hizepnanzu vs Vkpaina. [lutanus i BiAnoBsizi mpo MaiibyTHe acomiarii,
«DW ykpaiHChKoI0», 16.12.2016, https://www.dw.com/uk/Hizepranau-vs-ykpaiHa-
IUTaHHA-i-BiAIOBiAI-Ipo-MaiibyTHe-acorianii/a-36781500.

? B. €pemina, «OcTanHi B uepsi»: Hizepranam ckasamm «Tak» Yrofi Mpo acoIiario
Mixk VkpaiHoio Ta €C, «Pazgio CBoboza», 30.05.2017, https:/www.radiosvoboda.
org/a/28519092.html.
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circumstances of the «divorce between the United Kingdom
and the European Union», which was widely covered in the
media, not only exacerbated the contradictions that existed,
but also gave rise to the new ones. Another bonus earned by
the Kremlin — was publicly expressed willingness to fight
for Scotland’s secession from the United Kingdom which
was confirmed by the results of the Scottish Parliament
elections in May 2021

The Kremlin’s desire to influence the outcome of the
presidential race in the United States should be viewed as
indicative and sometimes irrational. It’s not just about se-
curing the victory of Republican candidate Donald Trump
(after all, contacts with the Kremlin were carried out by
representatives of both the Democratic and Republican
parties for a long time), but also about demonstrating their
own hybrid capabilities. The principle of this intervention
is the presentation of Russian ability to encroach on the
results of electoral procedure in a state that positions itself
as the leader of a democratic world. In this context, both the
indirect assistance to Donald Trump’s victory in 2016 and
the impact on the course of the presidential campaign in
2020 were significant. The unprecedented storming of the
Capitol by Trump supporters from the Qanon movement
on January 6, 2021 was the culmination of this geopolitical
equation?.

Russia’s attempt to interfere in the course of US political
life turned into the adoption of a package of sanctions CAATSA

' 0. Kpaes, Kpok 710 Buxoay 3 Bpurauii: aki Hacmigku matuMyTs Bubopu y lloTnanzaii,
«EBporeiicpbKa mpaBga», 11.05.2021, https://www.eurointegration.com.ua/arti-
cles/2021/05/11/7122989/.

? E. 3ypxep, llItypm Kanitomis. ITfo neii cMepTenbHutt ieHnb o3Hadvae A Tpamma? «BBC
News — Vkpaina», 07.01.2021, https://www.bbc.com/ukrainian/features-55571672.
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(Countering America’s Adversaries through Sanctions Act)
against it in August 2017. It is worth paying attention to the
demonstrative consolidation around the solution both in the
House of Representatives and the Senate of Congress — more
than 90 % of congressmen supported this decision. However,
the 45™ President of the United States Donald Trump did not
dare to fully impose «hellish sanctions» against Russia'. His
successor, Democratic MP Joseph Biden, proved more de-
termined: US imposed sanctions against Russian businesses
and individuals for cyber attacks and attempts to interfere
with the election course in April 2021, that is, before the
end of 100 days in office?.
Presidential elections in France also did not escape Russia’s

interference. Obviously, this is due to several factors:

« The French President’s amount of powers is one
of the largest in Europe.

« Traditional ties between Russia and France, which
are more than 200 years old and can claim to be
one of the most stable in Europe.

« The participation of France in the Normandy for-
mat which aims to resolve the conflict in eastern
Ukraine.

 Paris’ traditional claims to leadership in Europe
and manifestations of anti-Americanism by French
political elite.

! B. Erucman, Hackonbko addeKTUBHEL caHKuuu IpoTus Poccuu? «lomoc AMepukm»,
10.12.2020, https://www.golosameriki.com/a/caatsa-us-russia/5693985.html.

% Peun BatizieHa 0 caHKIUAX MpoTuB Poccum u pasrosope ¢ IlytunbiM, «PBK.ru»,
16.04.2021, https://www.rbc.ru/politics/16/04/2021/60794a179a79473496593ee6.
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After Francois Hollande refused to run in the presidential
election’, young technocrat Emmanuel Macron, «National
Front» leader Marine Le Pen and neo-holist Francois Fillon
became favorites®. The logic of Russian influence was to
reach the second round of voting for Le Pen and Fillon
(both politicians positively viewed the prospect of improv-
ing relations with Russia). Because this scenario was not
implemented due to the scandal conserning the actions
of the latter®, Russian hybrid influence was focused on
discrediting Macron*.

Since democratic elections are a «sacred cow» for the EU
and the United States, on one hand, the procedure for their
implementation is brought to automatism and until recently
ruled out the possibility of unauthorized interference, on the
other hand, Russia was given considerable room for action.
It is noteworthy that even journalistic investigations into
election interference, which took place postfactum, did not
lead to a review of their results®. Lack of legislation in the
civilized world which would effectively identify interference
in the conduct of elections as well as the very possibili-
ty of cross-border intervention in the course of electoral

! Ontamz 0TKA3aJICcs OT y9acTHs 6 IPe3uIeHTCKUX Bhibopax 2017 roja, «HTepdaKc»,
01.12.2016, https://www.interfax.ru/world/539528.

* Jle TleH, ®uiion u MakpoH SIBASIOTCS JIUZEPAaMU [IPE3U/IEHTCKON TOHKY BO PpaHIny —
orpoc, «EBPOIENChKa paBaax, 19.01.2017, https://www.eurointegration.com.ua/rus/
news/2017/01/19/7060393/.

® Dkc-npeMbep paHIIUU IOTYYWI AT €T 32 GUKTUBHOE TPYZA0yCTPOICTBO SKEHBI,
«BBC News — Poccusi», 29.06.2020, https://www.bbc.com/russian/news-53224524.

* MlepeaBub6opunii mTa6 MakpoHa MOBiZIOMUE TIPO Kibep-amaky, «VKpiHbopm»,
06.05.2017, https://www.ukrinform.ua/rubric-world/2223210-peredvibornij-stab-mak-
rona-povidomiv-pro-hakersku-ataku.html.

® M. Jane, How Russia Helped Swing the Election for Trump, «The New Yorker», 24.09.2018,
https://www.newyorker.com/magazine/2018/10/01/how-russia-helped-to-swing-the-
election-for-trump.
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procedures turn electoral weapons into a priority instru-
ment of the Kremlin’s hybrid influence. It is worth recalling
that Russia and China, unlike much of the civilized world,
practically do not depend on the results of the will of their
citizens. The impact on electoral processes is a powerful
lever to discredit democratic institutions, therefore, it can be
countered only through systematic and coordinated actions
of institutions of state power, participants in the electoral
process and civil society structures:

+ Conducting information campaigns with the public
opinion leaders to prevent vote-buying and unau-
thorized influence on voting.

+ Spread of information about possible technologies
of intervention among a significant number of vot-
ers on a supra party-basis. Public determination
of open and transparent elections by participants
in the electoral process as a strategic component
of national interests.

« Prompt public response to attempts of electoral
interventions at any level.

In today’s world the ability to respond quickly is one of the
signs of the state subjectivity. However, for a number
of states the coronavirus pandemic created grounds for
demonstrating their own influence on the development
of the situation.

At the turn of 2019-2020 the world faced the pandemic
of the coronavirus COVID-19. The spread of dangerous
disease has not only been a test for the health care sys-
tem, struck a blow to the world economy but also caused
«infodemia».
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Infodemia — active dissemination of unverified informa-
tion, fakes, manipulations, which exacerbates the negative
impact of coronavirus disease on democracies; this is an
excessive amount of information about the problem which
makes it difficult to find an effective solution. The term «in-
fodemia» appeared in the public domain in February 2020
during the traditional Munich Security Conference. When
delivering a speech in the Bavarian capital, Director-General
of the World Health Organization (WHO) Tedros Adhanom
Ghebreyesus stated: «We are not just fighting an epidemic;
we are struggling with infodemia»!. Infodemia can hinder
the effective response to health care challenges, to provoke
confusion and distrust in people.

By analyzing the preconditions and reasons for infodemia
spread, let’s pay attention to global trends which include:

+ The destruction of the usual picture of the world
creates despair and panic among a large number
of people, regardless of nationality, religion, level
of well-being.

« The unexpected nature of challenges only stimu-
lates the spread of conspiratorial sentiments and
fear. In such conditions, the seeds of populism
quickly sprout.

« Significant slowdown in the economic development
pace of the world is taking place, instead, there has
been an unprecedentedly powerful recession in
the world economy over the past decades. What'’s

! UN tackles «infodemic» of misinformation and cybercrime in COVID-19 crisis, United
Nations (UN), https://www.un.org/en/un-coronavirus-communications-team/un-tack-
ling-%E2%80%98infodemic%E2%80%99-misinformation-and-cybercrime-cov-
id-19.
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more, the factor of economic problems anticipation
stimulates the desire to quickly find the culprit.

« There is no universal treatment protocol for
COVID-19, competition between vaccine manu-
facturers is intensifying.

« During the pandemic restrictions on the rights and
freedoms of citizens in a number of countries are
perceived as an appropriate (though not always
effective) method of combating the spread of coro-
navirus. So many are ready to give a part of their
civil liberties in exchange for imaginary security.

+ World leaders are ill and in isolation mode.

« Fake information about the coronavirus spreads
much faster than the true one, sometimes even
faster than the coronavirus itself.

The coronavirus reality causes the basic foundations of de-
mocracy to be shaken, creates a temptation to severely re-
strict the rights and freedoms of citizens under the pretext
of protecting their health. Democratic procedures are also
under attack, for example, the dates of the parliamentary
elections in Northern Macedonia were postponed®. Date cor-
rection of the presidential campaign in Poland significantly
changed its image?®. Coronavirus in the United States has
not only destroyed the economic achievements of Donald
Trump administration, but also turned into an unexpected
third player in the presidential election.

! TliBuiuHa Maxe/i0His BiATepMiHyBaTa BU60PHU /10 TapJaMeHTy dyepe3 KOPOHaBipyc,
«Vkpindopm», 18.03.2020, https:/www.ukrinform.ua/rubric-world/2898699-pivnic-
na-makedonia-vidterminuvala-vibori-do-parlamentu-cerez-koronavirus.html.

% S. Walker, Duda narrowly re-elected in Poland in boost for ruling nationalists, «The
Guardian», 13.07.2020, https://www.theguardian.com/world/2020/jul/13/incum-
bent-andrzej-duda-wins-polish-presidential-election-commission.
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Russia and China appear to be the main beneficiaries
of the pandemic impact on democratic procedures, whose
leaders do not depend on the results of the democratic will
of their citizens®.

It is worth paying attention to a number of Russian fakes,
which were retransmitted by Ukrainian politicians from
Russia’s sphere of influence in 2020. Renat Kuzmin, a rep-
resentative of OPZZh (Opposition Platform — for Life), paid
a lot of attention to the functioning of the «secret American
bacteriological laboratories in Ukraine»?, his efforts were
supported by the head of the party’s political council Viktor
Medvedchuk. Such statements are aimed at undermining the
image of another strategic partner of Ukraine — the United
States. Another obvious goal of the Kremlin is to discredit
the manufacturers of vaccines against coronavirus in order
to promote worldwide their own — Sputnik V3.

In addition, the texts about the influence of George
Soros/Bill Gates on the appearance of coronavirus are
repeatedly found in the information space. The financial
support provided by these entrepreneurs and philanthro-
pists to civil society institutions is the main reason for such
information attacks. George Soros’s concept of an «open
society» globally contradicts the matrix of the «sovereign

-

Poccust 1 Kutail mpogBUTraoT KOHCIIPOJIOTUIeCKye HappaTUBhL 0 KOPOHABUPYCE —
areHTcTBO EC, «EBpormelicbka nmpasza», 21.04.2020, https:/www.eurointegration.
com.ua/rus/news/2020/04/21/7108976/.

OII3X ininitoe KpUMiHaIbHE PO3CIiAyBaHHA (AKTIB HE3aKOHHOTO (GYHKIIIOHYBaHHS
aMepUKaHChKUX GakTepiosorivHux sabopaTopiit B Ykpaini, Tenexkanan «112»,
https://112.ua/mnenie/opzzh-iniciiruet-ugolovnoe-rassledovanie-faktov-nezakon-
nogo-funkcionirovaniya-v-ukraine-amerikanskih-voennyh-bakteriologicheskih-lab-
oratoriy-533959.html.

% 18. Odinitina cropinka «CryTHIK V» MaHimymoe iH(GOpMAaIlieo Mpo BAKIMHA —
DFRLab, «Pagio CBoGoga», 13.05.2021, https://www.radiosvoboda.org/a/31253506.
html.
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democracy» on which Vladimir Putin relies. There is no
coincidence that the pro-Russian media are extremely ac-
tive in demonizing Soros in the post-Soviet space. Russian
propaganda machine used the speech of Bill Gates in 2015
against him. The inventorand philanthropist declared that
a viral infection was a greater threat to humanity than
nuclear war. Five years later in just a few months’ more
than a million posts linking Bill Gates and the coronavirus
appeared on the Internet’.

It is advisable to pay attention to measures that can pro-
vide effective informational vaccination against coronavirus
as in Ukraine and states of transition democracies, which
make up the majority of state formations in the post-Soviet
space such as:

Taking into account the national specifics of information per-
ception. Russian television channels are formally banned in
Ukraine and the use of Russian social networks is restricted.
However, the flow of misinformation has not stopped and
will not stop in the near future — to build an informational
«iron curtain» is practically impossible, and the need to
protect oneself from Russian information aggression is not
always perceived despite the formation of state bodies in
order to combat disinformation.

Maximum call efficiency response. There is objectively
insufficient daily information on the number of detected
coronavirus patients from the Ministry of Health, a number
of thematic video appeals by Volodymyr Zelensky did not
turn into a breakthrough in communication with fellow
citizens.

! II. KomenbHUK, Bun TelfTc cTam repoeM Teopuii 3aroBopa Ipo KOpOHABUPYC. B uem
ero o6BUHSIOT? «Vector», 17.04.2020, https://vctr.media/gates-ne-vinovat-40264/.
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Information submission «One Voice» (communicational
platform). Unfortunately, after the election of Volodymyr
Zelensky as President of Ukraine the program «One Voice»
for the executive branch was phased out. It seems problemat-
ic to deploy it in the conditions of coronavirus. The absence
of the program has led to growing distrust of government
messages concerning both the coronavirus pandemic and
domestic politics in general.

Revolver speech principle of VIP-speakers. The decline
of Ukrainian government authority prevents the effective
use of this step, however, it should be taken into account due
to indefinite duration of the coronavirus pandemic. Thus,
the main task for the reformatted Ministry of Culture and
Information Policy is to form a message box of government
officials on the coronavirus topic.

Case-studies for typical misinformation. To be at the fore-
front of a hybrid war against Russia means to face the ac-
tive information activities of the Kremlin in various fields
including a pandemic injection (propaganda) which seems
to be the main. As for Ukraine it seems to be logical to try to
systematize the experience of counteraction and broadcast
it in the interests of other states, primarily GUAM partners
and representatives of the European Union.

Show «light at the end of the tunnel». The instability of the
coronavirus pandemic situation requires decisive and res-
onant steps from Ukrainian authorities. Lack of financial
capacity should push the government to asymmetric actions
and consolidation of the society.

Interaction with civil society and relevant international initi-
atives. Yes, the initiative «On the other side of the pandemic»
is already functioning in Ukraine (https://coronafakes.com/).
This platform, was launched and supported on a voluntary
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basis, promptly checks the information and refutes the
coronavirus fakes. There are initiatives at the international
level such as https://shareverified.com/en — UN initiative
and https://euvsdisinfo.eu/category/blog/coronavirus/.

If the coronavirus pandemic is the latest challenge to
humanity and the latest tool for hybrid exposure, then the
Kremlin’s use of historical policy for its own purposes has
substantial grounds. The most importants among them are
the European Parliament resolution on the joint respon-
sibility of Nazi Germany and the Soviet Union adopted in
September 2019 and the celebrations of the end of World
War II in Europe, curtailed by the coronavirus pandemic.

In order to understand the reasons for the the Kremlin
powerful hybridization of historical memory one should
pay attention to the following facts:

+ Russia has consistently imposed its own interpreta-
tion of the facts, based on the archives of both the
Russian Empire and the USSR on its own territory
to support itself.

« There is a large-scale program in Russia of «Russi-
fication» of the history of the post-Soviet space.

« The Kremlin is successfully exploiting the concept
of the imperial historical past, seeking to reduce the
role of Ukrainians and other nations of the Russian
Empire from the public sphere to the functions
of service.

« Ukraine significantly lacks an effective state policy
of historical memory which might give a powerful

! Importance of European remembrance for the future of Europe, European Parliament,
https://www.europarl.europa.eu/doceo/document/TA-9-2019-0021_EN.html.
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impetus to the political nation formation in modern
conditions.

Preparation of historical memory on the eve of 2020 and
during the year itself, the 75™ anniversary of the end of World
War II became the basis of the Kremlin's diplomatic action
in the international arena.

It is significant that this time the attack was carried out
not only at the highest state level, but also against a state
for which its own history is an important component of do-
mestic policy. However, not only Poland was affected by the
threat but the whole European Union.

This is facilitated by the nature of Polish-Russian relations
since 2010, when the Tu-134 plane was lost near Smolensk,
with a large part of the Polish political and military elite on
board. Since then, relations between Moscow and Warsaw
have been strained and there is no chance of their improve-
ment. Putin is trying to shift responsibility for the Molotov-
Ribbentrop Pact from the Soviet Union by accusing the
leadership of the Second Commonwealth of collaborating
with Hitler.

The Russian leadership finds and uses new historical
themes for manipulations and methods of using contradic-
tory and painful events/epochs to achieve foreign policy
goals. In this case, they remain unchanged — discrediting
Poland, Ukraine, the Baltic countries in the eyes of Jewish
circles in the United States and Western Europe, creating
new dividing lines in the European Union, weakening the
European community through the escalation of historical
disputes, fueling internal tensions through the spread and
intensification of domestic anti-Semitism, for example, as
well as the delegitimization of Ukrainian statehood historical
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longevity. Russia’s motives also include the desire to com-
pensate for the image losses that Russia has suffered after
the annexation of Crimea and the beginning of hybrid ag-
gression in the Donbas.

We believe it is possible to talk about the established prin-
ciples and implementation of the Kremlin’s New Historical
Policy aimed at achieving Russia’s geopolitical goals of un-
dermining the EU from inside and destroying the prospects
for its development.

What is fundamentally new in it? The first thing to note
is the focus — this time not only Ukraine is under attack but
also other countries and topics — Poland, World War II, the
Holocaust, collaboration with the Nazis. At the same time,
let us repeat, the whole European Union is under attack and
consensus on certain aspects of commemorative policies.
What is the confirmation of this thesis?

This is witnessed by some thesis in the discussion mate-
rials about historical memory of Russian historians!. They
refer, for example, to proposals to claim that World War II
did not begin in 1939 with the attack on Poland, but in 1931
with the aggression in Manchuria, to emphasize that Poland
is actually a common enemy of Russia and the European
bureaucracy and so on.

The article, publicly mentioned by Putin will fully com-
ply with the «victory» trend which has existed in Russia for
many years and is exacerbated by the Kremlin. Their own
version of the Second World War events (in the Russian
version, of course, the «Great Patriotic War») ceased to be

! VcToprdeckas aMATh — ellle OZ[HO TPOCTPAHCTEO, I7Ie PELIAITCS OJUTHYECKIe
3azaum, «Poccys B y106aIbHOM MTONUTHKe», 31.12.2019, https://globalaffairs.ru/
articles/istoricheskaya-pamyat-eshhe-odno-prostranstvo-gde-reshayutsya-politich-
eskie-zadachi/.
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the factor of the society consolidation in Russia and vigor-
ously reaches the international level. The above-mentioned
resolution of the European Parliament during December
2019 caused Vladimir Putin public outrage and this gives
grounds to speak about his modus operandi.

During the last decade of 2019, Vladimir Putin publicly
criticized Poland’s policy in the pre-war period, actually ac-
cusing its leadership of allied relations with the Third Reich
and anti-Semitism as a part of public policy. In addition,
at this time Vladimir Putin began the hybridization of the
Holocaust. On December 24, at an expanded board of the
Ministry of Defense, Putin called the Polish ambassador to
Germany, Jézef Lipski, a «bastard» and «anti-Semitic pig»,
who, according to the Russian president, in 1938 praised
the persecution of Jews!.

Polish Prime Minister Mateusz Morawiecki responded to
Putin by stressing that Russia had systematically lied about
Poland and its history®. A special headquarters headed by
Prime Minister Mateusz Morawiecki has also been set up
in Warsaw.

History of World War II with the consequent formation
of the powerful pro-Soviet camp and the emergence of new
dividing lines in Europe, remains largely ideological. The
wounds inflicted by it may still bleed at the first careless
or, on the contrary, deliberate touch. Let me remind you

Brazumup IlyTus peryispHo o6BrHAeT [0Jblly 8 pa3Bsi3bIBaHUN BTOPOIT MHPOBOIL.
Iloxooce, M3-3a M020, 9TO €r0 He M03BaIH B BapuraBy Ha 80-JeTHe Hauaja BOMHBI,
«Megysa», 05.02.2020, https://meduza.io/feature/2020/02/05/vladimir-putin-regu-
lyarno-obvinyaet-polshu-v-razvyazyvanii-vtoroy-mirovoy-pohozhe-iz-za-togo-ch-
to-ego-ne-pozvali-v-varshavu-na-80-letie-nachala-voyny.

M. TI'Bosgpx-Ilamnokat, Ciop 06 ucropuu: Iloabmia npotus Ilyruna, «DW Ha
pycckom», 01.01.2020, https://www.dw.com/ru/ criop-006-1UCTOPUU-TIOTIbIIA-TIPOTHB-
MyTHHa/a-51848429.
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that Russia has the Russian Empire archives as well as a
significant part of the Nazi Germany archival documents at
its disposal. Using them by offering their own compelling
version of controversial historical events and promoting
them in the information space of European countries is by
large the matter a question of technology for the Russian
propaganda machine.

Why is Poland the object of Putin’s «historic» blow? The
first reason is that historical memory is an important ele-
ment of domestic politics in this country and any external
speculation will somehow resonate because Poland held
presidential elections in 2020. The second — during the
reign of «Rights and Justice» Poland has gradually become
a powerful center of influence in Central Europe as well
as «an enfant terrible» of the European Union regarding
the number of issues. We can recall two more facts — the
final Brexit is scheduled for January 2020 and Emmanuel
Macron’s visit to Moscow announced for May 2020 in order
to realize the scope of the Kremlin’s plan.

Vladimir Putin continues to seek the collapse of the
European Union and in the year of the 75™ anniversary
of World War IT end, he used historical tools after calculating
their impact on the world community. Anyone interested
should read the materials of Russian historians'discussion
about historical memory’. It refers to proposals to claim that
World War II did not begin in 1939 with the attack on Poland
(such versions do exist), in order to emphasize that Poland is
a common enemy of Russia and the European bureaucracy.
If such thoughts are published, you can only imagine what

! VicToprueckas maMaTh — elIie OJHO IIPOCTPAHCTEO... https://globalaffairs.ru/articles/
istoricheskaya-pamyat-eshhe-odno-prostranstvo-gde-reshayutsya-politicheskie-za-
dachi/.
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is behind the closed doors. There should be no doubt that
Russia intends to use history as a weapon in its own efforts
to strengthen its position on the world stage.

At the end of January 2020, during the Holocaust
Remembrance Forum in Jerusalem organized largely with
a view to Vladimir Putin’s participation in it, the Russian pres-
ident expressed a key thesis. He stressed that the Holocaust
was carried out by the Nazis and their accomplices in the
occupied territories. In the next paragraph of Putin’s speech
he mentioned 1.4 million Jews that were exterminated in
Ukraine and the almost complete extermination of Jews in
Latvia during World War II'. It can be called an example
of the Kremlin’s post-truth, when a true historical fact and
a false historical interpretation are skillfully mixed together
in one presentation.

Putin’s speech showed a significant trend. The President
of Russia and the Russian propaganda machine seek to
use historical memory for their own tactical and strategic
purposes. Firstly, the enormous sacrifices of the Holocaust
require constant reflection and it has been taking occuring
in a number of post-socialist countries in recent years add-
ing public interest to the problem. Secondly, the tragedy
scale allows the Kremlin to skillfully manipulate and if not
whiten the Nazis, then carry out the hybridization of the
Holocaust, shifting the blame for the extermination of Jews
on the inhabitants of the occupied territories. Third, Russia
seeks to emphasize its role in defeating Nazism and is trying
to inflate it.

Dopym «CoxpaHsieM aMsITh 0 XOJIOKOCTe, 6opemcs ¢ anTuCceMuTusmom, Odu-
LUJIbHBIN calT mpesuzieHTa PO, 23.01.2020, http://kremlin.ru/events/president/
news/62646.
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However, there is another factor: there are many archival
documents (and not only Russian or Soviet) on the territo-
ry of Russia, there is a political desire to use them in their
own interests and information machine that can deliver the
appropriate signal virtually worldwide. Therefore, we can
talk about the emergence of a new historical policy of the
Kremlin aimed at achieving Russia’s geopolitical goals of un-
dermining the EU from inside and destroying the prospects
for its development.

A striking example of manipulation was a salute in
Moscow in January 2020 in honor of the 75™ anniversary
of the liberation of Warsaw from the Nazis. As you know, the
units of the Workers’ and Peasants’ Red Army (frequently
shortened to Red Army) from the other bank of the River
Vistula observed the suppression of the Warsaw Uprising
by the Nazis which began in August 1944. The cynical cele-
bration of the anniversary of the liberation of Warsaw took
place together with the publication of archival documents
about the unpreparedness of the uprising — and here the
version of Russian propaganda falls entirely on the tradi-
tional Soviet propaganda point of view.

However, not only the 75™ anniversary of the victory
over Nazism was widely used in public rhetoric in Russia
in 2020. June 4, 2020 marks the 100™ anniversary of the
Treaty of Trianon whose signing caused significant terri-
torial losses to Hungary. «Trianon’s Trauma» is still one
of the cornerstones of the foreign policy of the government
of Victor Orban. Its spearhead is directed against Ukraine,
as aggressive actions against other neighboring countries
with Hungary, where a significant number of the Hungarian
diaspora lives, may have negative consequences for Budapest
at the European level. However, after being criticized by the
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European institutions Orban’s government is always trying
to win back Ukraine, where the Hungarian diaspora can
not qualify for impact across the state neither in absolute
figures nor by percentage of the population.

Russia’s position here is to form a special relationship
with Viktor Orban leading to the actual coordination of joint
actions against Ukraine. This coordination takes place both
in the public sphere! and by carrying out provocations in
Transcarpathia, where the Hungarian national minority
compactly lives?®.

Let’s mention the basic points of Russia’s new historical
policy:

* The desire to reconsider the history of World War II in
the context of the 75™ victory over Nazism.

« Implementation of Holocaust hybridization in public
perception and intentions to use anti-Semitism and the
facts of collaboration as a factor in discrediting Poland,
Ukraine and the Baltic States.

* Creating and spreading the myth of Russia’s role in the
victory over Nazism which would significantly change
other mythologies of an imperial nature.

With the beginning of the undeclared (unconventional)
war in Donbas in the spring of 2014 the process of the en-
emy dehumanization began. If the actions of the Russian
Federation and its puppets were more systematic and

! Tlytin i Op6aH aKTWBHO NAILTIOKWIN YKpaiHy repes TpaMIIoM — TON-IMHOBHUK
Jepxzeny, «EBponelicbKa mpaszia», 08.11.2019, https://www.eurointegration.com.
ua/news/2019/11/8/7102817/.

% Y. Mahda, Hungary and Russia: Alliance of Convenience, «GeoPolitica», https://www.
geopolitic.ro/2020/01/hungary-russia-alliance-convenience/?fbclid=IwAR2wAM V-
vJ4efG_GumsLxvRiWFq7aDzygzttBQ8KfxEmuBFPilij_19IsJLM.
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prepared (details below), Ukraine’s reaction was situational.
Ukrainian servicemen and soldiers of volunteer battalions
began to be called Ukrop (literally «dill» as a plant, that is
a Russian ethnic slur referring to Ukrainians), members
of pro-Russian illegal armed groups — «Colorados» (by the
color of «St. George’s ribbon» and by analogy with pests).
However, the mass dehumanization of the enemy in the
modern world seems ineffective without personalized sen-
sitive topics.

In early April 2021 the Russian and ORDLO media report-
ed the death of 5-year-old Vladislav Shyhova in the village
of Oleksandrivske as a result of a grenade explosion which
was allegedly dropped by a Ukrainian UAV (unmanned
aerial vehicle or uncrewed aerial vehicle). This message
began to be actively circulated in the Russian media, the
boy’s grandmother even appeared on the air of Russia-1
TV channel. However, she did not mention aircraf tand
spoke only of the circumstances of the boy’s death. After the
telephone survey the OSCE SMM concluded that the child
was the victim of an unidentified explosive device found in
his own backyard'. However, the informational use of the
relevant version continued.

The initiators of the media coverage of the murder of a
child by the Ukrainian military were not stopped by several
range of facts — from lack of technical ability to strike by
drones owned by the Armed Forces, to the lack of logic in
the message of the child’s death. This did not stop the speaker
of the Russian Federation State Duma Vyacheslav Volodin

! ExxesHeBHBIN oTueT Ne 80/2021, orty61uKoBaHHbIN CrieuaabHOA MOHUTOPHUHTOBOM
muccueit OBCE B Vkpaune (CMM) 8 ampeins 2021 roza, https://www.osce.org/ru/
special-monitoring-mission-to-ukraine/483044.

73



Il. DEEPENING OF HYBRIDITY

from the call to exclude Ukraine from the Council of Europe.
The Investigative Committee of the Russian Federation has
opened a criminal case over the death of a child, which, I
remind, took place on the territory of Donetsk region which
is not under the control of the official power of Ukraine.

Enemy dehumanization is a technique that has been used
in hostilities for a long time. The First and Second World
Wars presented numerous examples of such technologies in
practice. If the actions of Nazi Germany were based primarily
on the «racial theory» of the Aryan (German) race superiority
over the Slavs and Jews, the Soviet propaganda acted more
widely. In the summer of 1942, a famous Soviet poet who
worked as a front-line correspondent, Kostiantyn Simonov
wrote the poem «Kill him» (Kill the German!), which was
widely distributed in the Soviet Union and was used to raise
the morale of the soldiers of the Red Army. After a while, a
publicist Ilya Ehrenburg wrote an article «Kill!».

In modern conditions, the Russian government also re-
lies on the work of military correspondents, however, their
functions are somewhat different. Oleksandr Kots, Semen
Pegov, Yuriy Kotenok, Daria Aslamova are not only covering
the armed conflicts in which the Russian military is directly
or indirectly involved, but also take part in information
and psychological operations of wide influence. They were
working in Georgia in 2008, widely covered the events in
Crimea and Eastern Ukraine since the spring of 2014, did
the reports from Syria. Experts consider them to be agents
of influence of the Main Intelligence Directorate of the
General Staff of the Russian Federation and this influence

! BoJIOAVH [IPe/JIOKII IOAHATH BOIIPOC 06 UCK/IodeHnH YipanHs! n3 Cosera EBports,
«PBK.ru», 03.04.2021, https://www.rbc.ru/politics/03/04/2021/6068a8379a7947c-
fad5eb9of2.
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should not be ignored. In April 2021, in the midst of the
escalation of the situation on the Russian-Ukrainian border,
Russian Foreign Minister Sergei Lavrov said «we have full
information about the situation in Donbass from our war
correspondents»’.

The activities of Graham Phillips — a British citizen, who
worked in the Donbass in the interests of Russian TV chan-
nels «Zvezda» and «Russia Today» are very revealing. Not
only did he cover the course of hostilities in the Donbas in
a favorable light for the Kremlin, but also carried out direct
provocations against the citizens of Ukraine?.

Let’s recall one more case of dehumanization of the
enemy by the Russian propagandists. It’s about a «cruci-
fied boy» — a widely circulated television story about the
demonstrative execution of a little boy by the Ukrainian
military®. The absurdity of the accusations gradually turned
this statement into an illustration of the cynicism of Russian
propaganda, however, in July 2014, in the midst of hostilities
in the eastern regions of Ukraine, its customers could well
have had the desired effect.

No less interesting is the fate of a woman who acted as
the promoter of this fake in 2014. Halyna Pyshnyak, the wife

VIHTepBbI0 MUHHCTPA NHOCTPAHHBIX fesl Poccutickoii ®exeparuu C.B.JlaBpoBa
T'enepanbuomy gupekropy MUA «Poccus cerogua» JI.K.KuceneBy, Mocksa, 28
ampesns 2021 roza, https:/www.mid.ru/ru/foreign_policy/news/-/asset_publisher/
cKNonkJE02Bw/content/id/4715136.

Biorep-ykpainodo6 ®isrinc BiamTyBaB IPOBOKAIiIO IiJ Yac 3BiTbHEHHS
Jemuyrosa — I'epalieHKO BUMarae peaxiiii, «Zlerekrop Mezia», 18.09.2016, https://
detector.media/community/article/118885/2016-09-18-bloger-ukrainofob-fillips-vlash-
tuvav-provokatsiyu-pid-chas-zvilnennya-zhemchugova-gerashchenko-vymagaie-reakt-
sii/.

PacrmaTue TpexyieTHeTo MalbdrKa 6 ClaBIHCKe U pparMeHT 00 YKpauHCKOU apMuu,
https://www.youtube.com/watch?v=kgfkWExDrUQ&ab_channel=Pravoslavnyihris-
tianin.

75



Il. DEEPENING OF HYBRIDITY

of a former Berkut special police officer, was interviewed
by Dozhd TV in April 2021. Significantly, this case is called
«fake major war in Donbas»!, and the heroine herself did
not receive a positive attitude in the Russian province?. This
is a rather demonstrative situation that the actual attitude
of propagandists to the «<consumables» for spreading fakes
is humiliating.

Although dehumanization can be called an element
of modern warfare, it would be a mistake to assume that
such operations are conducted exclusively in theaters of war
operations.The spread of the absurd rumors about the death
of young boys as a result of war crimes both in 2014 and in
2021 could be a catalyst for mobilization of ORDLO popula-
tion and public opinion in Russia. In the spring of 2021, this
did not happen due to the refusal of the Russian leadership
to further escalation of tension, however, the very fact
of using such operations is a powerful signal of preparing
for hostilities.

In the autumn of 2018, information about the murder of a
local Ukrainian boy by a group of teenagers was spread in
local public social networks in Zakarpattia. It was illustrated
with a photograph of a grief-stricken mother near the coffin
with a boy. The Department of the National Police in the
Zakarpattia region did not confirm the information about
the commission of such a crime®.

M. BopsyHoBa, McTopus «pacnaToro MajJb4MKa»: Mbl HAIIM I'€POMHIO IJTABHOTO
detixa BotiHbI 8 [loHbacce. DKCkI03uB Fake News, Tenexkanai «Zloxgb», 11.04.2021,
https://tvrain.ru/teleshow/fake_news/ekskljuziv_fake_news-527992/.

1T KamamHuK., ABTOp (elika 0 «paclsiToM MaJbiUKe» COXKaleeT 0 CBOUX CI0BAaX
U KaJIyeTcsl Ha IIJIoXoe OTHoIleHue ¢ Poccuy, «I'poMazicbKe», 12.04.2021, https://
hromadske.ua/ru/posts/avtor-fejka-o-raspyatom-malchike-sozhaleet-o-svoih-slovah-
i-zhaluetsya-na-plohoe-otnoshenie-v-rossii.

* Pefik: Bosise Beperoso BEHIPhI XKECTOKO yOrIu 12-7I€THEr0 yKPanHCKOTO MaJIbuMKa,

N
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It should be emphasized that Russia is taking measures
to dehumanize the enemy not only in Ukraine. Following
the deployment of an additional NATO contingent in the
Baltic States, cases of sexual crimes began to appear in the
public domain there. The accusation was directed against
Bundeswehr soldiers which suggests a desire to use stere-
otypes about World War II. The use of historical memory
elements in such episodes is a trademark of the Russian
propaganda, however, Lithuania and Germany managed to
quickly refute the fake'.

Since the intensity of political events is unlikely to de-
crease and the confrontation between Russia and the EU
is manifested over and over again, I would like to focus
on a number of recommendations for combating against
dehumanization:

* Dehumanization of the enemy has not lost its relevance
since the world wars, today it is more accentuated.

+ The main tools of dehumanization are fakes about
crimes against children committed by the enemy’s
military or in some cases by representatives of other
nationalities.

« Fake accounts are used to spread fake information, local
news sites, however, in the case of Russia, they reach the
federal level, become elements of the national agenda.

«StopFake», 05.11.2018, https://www.stopfake.org/ru/fejk-vozle-beregovo-ven-
gry-zhestoko-ubili-12-letnego-ukrainskogo-malchika/.

! Kak BunbHioc u BepnuH pazobnadnnm Geiik o 6yHzecsepe B JIutse, «DW Ha pycCKOM»,
17.02.2017, https://www.dw.com/ru/ Kak-BUIbHIOC-U-0epinH-pa3obiadnin-heik-o-
6yHZ[eCBepe-B-JII/ITBe/a-37601820.
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 The logic of using such information suggests its dis-
semination against political opponents during election
campaigns or at the culmination of political crises.

+ In modern world dehumanization of the enemy requires
a dense flow of information, which does not allow the
recipient to critically evaluate it.

« It orders to counteract dehumanization we should dis-
assemble fakes into components by using the official
position and promptly provided materials.

Russia’s use of the latest hybrid instruments of influence
allows us to assert its policy flexibility towards various sub-
jects in international relations as well as their readiness to
systemically influence over the world politics by pursuing
their own interests. Hybrid thinking and action are viewed
as a guarantee of achieving the Kremlin’s goals and, thus,
these approaches are likely to be applied in the future.
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HUMANITARIAN DISASTER IN

THE OCCUPIED TERRITORIES:
HUMAN RIGHTS AS AVICTIM OF THE
KREMLIN’S NEW EMPIRE
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EXPERIENCE OF DONBASS

Russian aggression towards Ukraine and its partial occupa-
tion since 2014 are accompanied by humanitarian disaster
which affects various aspects and existence of the popula-
tion in separate districts of Donetsk and Luhansk regions
(ORDLO) which aren’t controlled by the Ukrainian state.
There is no single definition of a humanitarian disaster, so
we offer our own'. It is the violation of the normal life of the
population in a certain area or within the country as a result
of hostilities, natural cataclysms, political decisions and
so on. This disaster has a triple nature: on one hand, it is
inability of the Russian Federation to establish the process
of managing the occupied territory, which includes providing
for the basic needs and interests of the population. On the
other hand — it is a part of conscious anti-Ukrainian policy

For example, Wikipedia defines a humanitarian catastrophe as «a severe phenomenon
resulting from the effects of hostilities, natural disasters, economic blockades or
political decisions and causing casualties mainly among civilians», which threatens
the destruction of a certain territory or society as a result of migration, famine, loss
of morals, epidemics and violence against civilians. (See.:.https://uk.-wikipedia.org/
wiki/ TymaHniTapHa_kaTacTpoda).
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that foresees the creation of maximum obstacles which are
to make impossible or enormously complicate the process
of reintegration of these territories back to Ukraine. Finally —
humanitarian disaster in the ORDLO resulted in satisfying
of their own economic interests of individuals and power
groups in the Russian Federation.

Humanitarian disaster is not limited to the socio-eco-
nomic aspects that are primarily related to the survival and
satisfaction of basic needs of the population. This phenom-
enon also includes cultural and spiritual aspects concerning
the threat to the preservation of the main features of the
identity of the occupied territories of Donbass. Both of them
are interrelated: the violation of cultural and spiritual cit-
izens’ rights contributes to the spread of indifference, fear
and passivity which don't let people defend their socio-eco-
nomic and political rights, on which their habitat ultimately
depends.

Furthermore, in our opinion, when analyzing the human-
itarian disaster in the occupied territories it is necessary to
take into account the following circumstance: since 2014 peo-
ple living in the occupied territories gradually adapted to the
conditions of life due to the relative adjustment of pensions
and other benefits in Ukraine, certain stabilization of the
socio-economic situation in separate districts of Donetsk and
Luhansk regions in the absence of massive hostilities after
2015 as well as massive pro-Russian propaganda. Therefore,
the perception by most of the inhabitants of their situation
may not necessarily be a humanitarian disaster. It is rath-
er an external observer sees features of this disaster than
someone who is in the region.
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CULTURAL AND IDEOLOGICAL MANIFESTATIONS

OF THE HUMANITARIAN DISASTER IN THE CONTEXT
OF THE RUSSIAN FEDERATION’S TAKEOVER OF THE
OCCUPIED TERRITORIES

Humanitarian disaster has the features of cultural and ideo-
logical crisis as the consequence of the situation taking place
in the region before the Russian aggression in 2014 as well
as the external deliberate action by the Russian invaders.
The latter realized that the separate districts of Donetsk
and Lugansk regions wouldn’t be able to turn out into a
«cancerous tumor» of Ukraine, and therefore they began
to implement a plan for the gradual integration of the oc-
cupied territories into Russia>s socio-economic, political,
and cultural-ideological space, followed by annexation.
The implementation of Russiass strategy in the occupied
territories will lead to the consolidation of elements of the
rigidly authoritarian political regime of the Russian model
with its systematic violation of socio-economic and political
human rights, and hence consolidation of the state of hu-
manitarian disaster.

Experts of the Eastern Human Rights Group, while mon-
itoring socio-political processes in the occupied territories,
came to the conclusion that the Russian Federation is carry-
ing out a non-military stage of a hybrid war against Ukraine,
which can be tentatively called «takeover». According to
their definition, non-military actions — are «implementa-
tion of political, economic, informational and other special
operations, aiming at the total occupation of the territory
of another country (state) not only its capture, but also the
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conviction of the inhabitants in the correctness of the ag-
gressor’s actions»’.

It is achieved by promoting the idea if «the Russian world»
among the population, teaching the history of Russia in
schools and universities, the creation of military-patriotic
youth organizations and attracting young people to different
events in Russia and so on. The aim of the Russian strategy
through the use of «soft power» is to root the ideas of «the
Russian world» in the people’s minds, and thus preparing the
separate districts of Donetsk and Luhansk regions for take-
over such as the annexation of Crimea and Sevastopol.

One of the most important elements of this strategy was
the imposition of illegitimate passports of the so-called
«LPR» and «DPR» as the first step towards obtaining Russian
citizenship. It completely fulfils the purpose of the Russian
leadership to prepare the local population for annexation
on one hand and creating grounds for an armed invasion
of Ukraine under the pretext of protecting Russian citizens,
as it was done in 2008 for Georgia®. Obtaining a «passport»
is mostly compulsory and is mandatory for individuals,
which are working in the occupied enterprises, as well as
the local military formations. Refusal to pass certification
entails fines, non-payment of wages and even dismissal.
According to the Eastern Human Rights Group, passports
are issued at the workplaces of enterprises; also this process
is actively taking place for such categories of the population
as officials, military and pupils of 9-11 classes*. It should be

! BocrouyHas npasosamuTHas rpynna. [loromenne. VHTerpainoHHbIe IIPOLECCHI
P® B OPZIJIO 2020. AHanuTu4eckuit otuer. OKTAO6pDb 2020, JHenp 2020, p.8.

% Ibid, p.7.

% On the eve of the Russian aggression in August 2008, there were reports of mass
issuance of passports to residents of Abkhazia. See: Ibid, p.18-19.

¢ Ibid, p.11.
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noted that coercion to obtain passports is a flagrant viola-
tion of international law, according to Geneva Convention
of 1949 on the protection of civilians in time of war and
Article 75 of the Additional Protocol'. However, in 2019 the
occupation administrations of ORLO issued 150 thousand
passports and ORDO — 195 thousand?.

The next step was actually the beginning of the mass
issuance of Russian passports to residents of the occupied
territories. This can be seen as establishing control over
territories by controlling people. It is clear that the passpor-
tization of the inhabitants of ORDLO will expand the scale
of the Russian occupation and strengthen its control over
the region. Experts of the Eastern Human Rights Group also
draw attention to the fact that the presence of their citizens
on a foreign territory is designed to partially legitimize direct
funding from the budget of the Russian Federation, as well
as the protection of the borders by the Russian military and
the presence of Russian troops under the guise of a peace-
keeping contingent®. In the absence of legal occupation
there is an actual one, as there are no formal occupation
administrations, but there are «authorities» elected by local
residents. However, in reality, Russia controls this territory
through citizenship, finance and military presence.

One should pay attention to that when taking the oath,
which is an integral attribute of obtaining Russian citizenship,

! KoHBeHIIisl PO 3aXUCT LUBiJIbHOTO HACEIEHH i/ Jac Bitinu. YKenesa 12 cepnus
1949 poky, https://zakon.rada.gov.ua/laws/show/995_154#Text; JomaTKOBUI
npoToKo1 1o JKeHeBChKUX KOHBEHIiH BiJ 12 ceprHa 1949 POKY, 1[0 CTOCYETHCSI
3aXUCTY KePTB 30poiiHUX KOHQIKTIB HeMiXKHapoAgHOTro xapakrepy (IIpoTokoa
I), Biz 8 yepBHsA 1977 poky, https://zakon.rada.gov.ua/laws/show/995_199#Text.

? BocTo4Had MpaBo3alUTHAsA rpymmna. [loromenue. VIHTerpanuoHHbIE TPOIECChI
P® B OPZIJIO 2020. AHanuTH4ecKuil oTdeT. OKTI6pb 2020..., p. 11.

% Ibid, p. 18-19.
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this procedure is recorded in photos and videos. In addition,
fingerprints are taken. Thus, a person who has acquired the
Russian citizenship essentially cuts off their way back and
becomes dependent on the occupiers.

Another illegal act of the Russian occupiers which already
has and will have severe humanitarian consequences in
the future was the accelerated militarization of children
and youth. What does it mean? Firstly, the occupation ad-
ministration prepares «cannon fodder» from the locals to
reinforce its armed formations, thereby threatening people’s
lives. Secondly, young people undergo a total «brainwashing»
and they are instilled with hatred for Ukraine, which will
seriously hamper the reintegration of the local population
in the future. Third, the growing number of people that
have undergone military training will, anyway, increase the
number of weapons and criminal groups on uncontrolled
territories, and therefore will help to maintain a suitable level
of crime and, as a consequence, socio-political instability.

For this purpose, similarly to the Russian Federation,
mass and continuous propaganda with the involvement
of narratives of the Soviet period is widely used, such as
«victories in the Great Patriotic War» in particular. It should
be noted that militarization takes place on the basis of nor-
mative documents similar to the Russian ones and under
total Russian control’. The main directions of militarization
can be considered the involvement of children and adoles-
cents in paramilitary organizations (such as «Yunarmia»),
military-patriotic clubs, participation in «patriotic actions»,
visiting «military-patriotic camps» etc. The purpose of these
organizations is not only psychological and ideological

! Ibid, p. 22.
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treatment of youth, but also their preparation for real hos-
tilities. It should be noted that the organizations mentioned
above use the experience of the Russian Federation in their
work. The unification of these structures, their subordina-
tion to illegal armed groups and strengthening control over
the expenditure of funds aimed at the militarization of the
younger generation are being conducted'.

Unfortunately, it should be noted that measures to mili-
tarize adolescents and young people are becoming increas-
ingly popular and involve more and more participants, as
a consequence of prolonged absence of Ukraine in these
areas. This means that the younger generation is gradually
drawn into military conflict.

Another means of influence over the younger generation
was the restructuring of the education system towards the
Russian language and history, as well as complete withdrawal
from the educational process and the ban on the Ukrainian
language and history of Ukraine. Its killing two birds with
one stone: the occupiers’ narratives are formed in the minds
of students, and it becomes virtually impossible for them to
enter Ukrainian universities. In fact, secondary and higher
educational institutions of ORDLO switched to educational
programs of the Russian Federation?.

Thus, the Russian Federation creates preconditions for
non-return or the most complicated return of the occupied
territories under the control of Ukraine and these manifes-
tations have signs of a humanitarian disaster in the spiritual
and ideological sphere. The ultimate goal is to completely
«recode» the consciousness of the young population as one

! Tbid, p. 33.
% Ibid, p. 61.
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of the important prerequisites for the absorption of the
occupied territory of Donbass.

SOCIO-ECONOMIC AND POLITICAL ASPECTS
OF THE HUMANITARIAN DISASTER

In addition to spiritual and cultural components, the human-
itarian disaster contains significant manifestations in the
socio-economic and political spheres. This was especially
noticeable immediately after the end of the «hot phase»
of the war. In early April 2015 at a briefing in Kiev, when
summing up the visit to Donetsk and the region M.Botsyurkiv,
the Representative of the Special Monitoring Mission (SMM)
of OSCE in Ukraine noted that the infrastructure of many
villages and cities in Donetsk region, in particular educa-
tional and medical, is destroyed — hospitals and schools
are not working. He used the term «humanitarian disaster»
to refer to what is going on in many parts of Luhansk and
Donetsk regions. According to observers, hospitals in many
villages have been destroyed and there are no medicines.
«Many of the children left in the region are in a state of shock,
they have nowhere to play and study; people do not have
access to social assistance» — he noted. According to the
head of the UGCC Shevchuk, humanitarian structures do
not have access to the occupied areas of Donbass with the
population of 4 million people. That is why Ukraine has
not only become a victim of the Russian aggression, but
also «appears to be the scene of the greatest humanitarian
disaster in Europe since World War II»'.

Another evidence of the humanitarian disaster is the
updated Humanitarian Map of Donbass, presented on June

! TymanirapHa i exosoriuna karactpoda Ha Joubaci (cBiToBa mpeca), «Pazaio
«CBo6oza», 19.11.2018, https://www.radiosvoboda.org/a/29608515.html.
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23, 2015 by Rinat Akhmetov’s Humanitarian Staff which re-
flects the needs of people of ATO area and IDPs. It is based
on a study by the Kyiv International Institute of Sociology
(KIIS). According to survey, 52 % of people surveyed in cities
which are not under the control of Ukraine, need medicines,
41% — food, 34 % — household goods. The most problem-
atic situation is in Stakhanov, Rovenky and Dzerzhinsky.
80 % of respondents said they needed food, medicine and
hygiene products in Stakhanov'.

The humanitarian disaster has several dimensions related
to socio-economic and political processes in the occupied
territories, as well as among themselves. First of all, we are
talking about the attempts of the occupation administrations
to establish the extraction and sale of coal at the ORDLO
mines. At the same time, most of the mining enterprises
are closed for the purpose of exporting scrap metal and
mining equipment for quick earnings and at the same time
the exploitation of workers in the mines is increasing.

During the occupation from 2014 to 2020, 70 % of enter-
prises which were operating under Ukraine were liquidated,
looted and flooded?. All this creates another serious problem
for the environment of the occupied territories. On January
11, 2020, 39 coal mines are flooded in the ORDO and some
of them contain hazardous industrial waste®. Human rights
activists and environmentalists pay special attention to the
closed mine «Young Communard» where a canned capsule

! TymaniTapHa karacrpoda 4u ryMaHiTapHa TOJIKa — /IBi CTOPOHHU OJHi€l Meaari:
JOCTYII 0 TYMaHITapHOI ZOMOMOTH B YMOBaxX 30pOMHOro KOHGJIIKTY Ha CXOZi
Vkpainy, (eds.) A.II. Bymenko, VkpaiHcbka ['esbCiHCbKA CITiIKA 3 IIpaB JIOAUHU,
KWUT: Kuis 2016, p.10.

*> BocTOYHAas IpaBosalUTHAsA rpyna. ConnagbHO-9KOHOMUIECKOE TIONOKEHNE B
OPZIJIO 2020. Ananutudeckuii otdet. ®eBpais 2020, JHernp 2020, p. 6.

® Ibid. p.7

93



I11.I EXPERIENCE OF DONBASS

with radioactive substances has been stored after an ex-
perimental nuclear explosion in 1979. In order to keep the
capsule dry, water was constantly pumped out. However,
in April 2018, the Yenakiyevo administration, dueto lack
of funds, stopped the pumps and by the beginning of 2020,
35% of underground workings were flooded!. The proba-
bility of flooding the radioactive capsule with groundwater
becomes more and more real, which poses a threat of water
contamination of the main waterway of the region — the
Seversky Donets River with subsequent entry into the Azov
and Black Seas. Another dangerous consequence of the ces-
sation of groundwater pumping was the subsidence of the
soil in the cities of Donetsk, Horlivka and Makeyevka by
about 10 cm, as evidenced by space images obtained by the
OSCE and the Space Agency of Ukraine.?

From the very beginning, the occupation administrations
began the systematic and purposeful removal of unique
enterprises from the ORDLO areas. According to experts
of the Eastern Human Rights Group, this was facilitated by
purposeful work of the Russian special services, who had
previously collected information about the most successful
and modern enterprises in the region in order to export
them to Russia, and create a shortage of jobs in the occu-
pied territories and thus making the local population more
willing to join the Russian armed forces.?

The solvency of the population has decreased due to
the decommissioning of industrial enterprises and infra-
structure, staff reductions, late payment of wages and lack
of new jobs. Another consequence of the occupation was

! Ibid. p.7.
2 Tbid. p.8.
? Ibid. p.6.
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the division of previously economically united areas. There
is an increase in prices for vital goods and services. In
general, the cost of food and basic necessities is quite high,
comparable to the price level in Russia and, accordingly,
higher than in Ukraine'.

The outflow of qualified specialists has become a serious
problem. In particular, there is a shortage of doctors, espe-
cially pediatricians, as well as specialists in engineering, coal,
chemical and other industries. The majority of the working
population goes to Russia, others tothe areas controlled by
Ukraine. Due to lack of labor (in the case of doctors), the
quality of life decreases due to the inability to timely receive
and qualified medical care. The lack of technical specialists
leads to an increase in accidents in the industry and threats
to human security in general, as this mainly conserns high-
risk enterprises.

The general decline of industry in the occupied terri-
tories resulted in an increase in injuries and deaths. This
is especially true for the coal industry. A vivid illustration
of this was the accident at the Vostok-Carbon mine in the
village of Yurivka, Lagutyn district, Luhansk region, which
took place on April 25, 2019 and killed 17 miners. A few
hours after the underground explosions, employees of the
local rescue team were unable to begin work due to lack
of the appropriate equipment. Moreover, such equipment
could not be provided by the rescuers from the neighbor-
ing ORDO. Therefore it was necessary to address to the
corresponding services of the Russian Federation, who
got to the crash site in 24 hours the next day®. According to
the Eastern Human Rights Group, the mine management

! Tbid,p.9.
% Ibid. p.10.
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did not monitor the level of methane in the mine workings
and the company did not take any prophylactic measures
to prevent the accumulation and ignition of methane, and
the workers did not have SHI-6 devices for measuring the
composition of oxygen in the mine atmosphere. According
to the workers, the owner of the mine forced them to buy
the rescue equipment ShSS-1 at their own expense’. The
reaction to the accident of the head of the Luhansk occu-
pation administration L.Pasichnyk was indicative, as he did
not even seek help from the Ukrainian authorities, instead,
he was waiting for the arrival of rescuers from the Rostov
region of the Russian Federation.

Since 2017, the most profitable companies have come
under the external management of the Russian CJSC
«Vneshtogrservis». Since 2019, this structure has had prob-
lems with the payment of wages at controlled enterprises®.

Most enterprises in ORDLO operate at 15-20 % of ca-
pacity from the level before the occupation in 2014. It is
due to the destruction of the management system and the
rupture of technological ties with partners in the territory
controlled by Ukraine, physical destruction by hostilities, a
sharp outflow of labor, a transport blockade by Ukraine, as
well the export of production to Russia. With regard to the
ORDO, it should be noted that the occupation administrations
closed 19 coal mines in the Donetsk region, reducing 28.7
thousand jobs. Thus, many settlements were left without
city-forming enterprises®.

! BocTouHas IPABO3ALIUTHAA IPYIIIA. YTOIb [eHOH U3HI. CMEPTHOCTb U TPABMATH3M
IIaXTePOB Ha OKKYIIMPOBaHHOH TeppuTopuu JJonbacca 2020. AHATUTHIECKUI OTYeT.
@eBpaib 2020, Jremnp 2020, p. 8-9.

% Tbid, p. 8.

3 Ibid, p.16.
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In order to streamline the actual process of looting in-
dustry on the occupied territories, in the summer of 2015,
the occupation administration of the ORLO passed a law
«On the prohibition of the export of industrial equipment
outside the LNR», which prohibited the export of equipment
without the permission of the administration®.

From 2014 to 2019, coal worth $ 4.7 billion was exported
and sold from the territory of ORDLO. This amount does
not include profits from the sale of mining equipment and
the coal sale from mines?. In general, these funds were
not returned and were not invested in the development
of production.

According to the Eastern Human Rights Group, during
«Restructuring» operation 25 thousand jobs at the coal enter-
prises of ORLO were reduced and 10 thousand jobs in ORDO,
respectively. Upon dismissal, workers were not given new
jobs, and salary arrears at such state-owned enterprises as
Donbassantratsyt, Luhansk Coal, and Anthracite were simply
written off and not returned to employees of the enterprises®.
The occupation administrations decided to simply close
the unprofitable mines and to minimize protests by miners
and residents of mining towns, the main liquidation of en-
terprises occurred in the midst of the Covid-19 epidemic
in April 2020* The occupiers also took other measures to
minimize workers’ protests. Thus, from 2014 to 2020, the
control over public organizations was established by the so-
called Ministry of State Security of the State Security Service

! Ibid, p.9.

2 Tbid p. 23.

® BocrouHas npasosamuTHas rpymnna. ConuanrbHO-3KOHOMUYECKOE IIOIOKEHNE B
OPZIJIO 2020. AHanuTH4deckuii oryeT. PeBpas 2020..., p. 14.

* Ibid, p.9.
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of the Luhansk National Republic. Independent trade unions
were banned, and existing ones had to be registered with
the Russian occupation administrations. Thus, a «pocket»
federation of trade unions was created, completely under
the control of the administration and special services'.

Official trade unions imitate the protection of workers’
rights, and it is clear that this has no effect on the situation
with timely payment of wages, compliance with health and
safety at entreprises. Thus, according to the experts of the
Eastern Human Rights Group, «the constant deterioration
of the socio-economic situation in ORDLO contributed to
the development of the parallel protest movement, which
actually operated underground».

Despite harassment by the authorities, workers’ protests
took place in the occupied territories. From 2015 to 2020,
about a dozen protests by industrial workers and small
entrepreneurs took place in ORDLO. The claims mainly
concerned chronic non-payment of wages, the inability
of the authorities to organize the production process and
the increase in taxes on small businesses.

The two most resonant and largest actions took place
in 2020. Thus, on April 29, 2020, the second shift of miners
of the Nikanor-Nova mine in the city of Zorynsk, Perevalsky
district, Luhansk region refused to rise to the surface, pro-
testing against the intentions of the occupying authorities
to close the mine, as well as non-payment of wage arrears.
In general, the strikers’ demands included the abolition
of the mine closure and a guarantee of its operation for
5 years; repayment of salary arrears starting from 2017;
repayment of debt for the transfer of contributions to the

! 1bid, p.14.
% Ibid.
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social insurance fund; non-application of repressions against
protesters by special services'.

This protest lasted for six days and all this time the min-
ers remained underground. The miners were supported by
their families and residents of Zorynsk. This event received
an informational response on social networks. In fact, this
was the first protest of miners in six years since the Russian-
Ukrainian war in the occupied territories®. The occupation
administration tried to extinguish the protest by negotiating
with the strikers, as well asby the pressure fromthe «MGB
LNR» on family members. The so-called «Minister of Energy
and Coal Industry of LNR» statedthat either the miners stop
the protest or they will be personally handled by the MGB?®.
Finally, on May 6, the miners stopped the strike, receiving a
promise of employment in other mines, as well as coverage
of wage arrears for two months.

From June 6 to 14, 2020, by the similar scheme, the second
notable protest of workers of the mine «Komsomolskaya»
took place in the city of Anthracite, Luhansk.63 miners re-
fused to rise to the surface, demanding repayment of wage
arrears for the spring months of this year. The protest was
organized by the Anthracite Workers ‘Committee and the
Zorynsk Workers’ Committee with the support of human
rights activists, in particular, the Eastern Human Rights
Group. The occupation authorities, under the pretext of the
lockdown, effectively closed the city and put pressure on
the strikers and their families. On July 10, an additional
contingent of units of the People’s Militia of LNR descend-
ed into the mine. The special services incriminated cases

! Tbid. p.19.
2 Ibid. p.18.
3 Ibid. p.21.
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of overthrowing the «constitutional order in the LNR», and
also tried to find a «Ukrainian trace» in the miners’ pro-
tests’. 38 people were detained and interrogated, three
of whom, according to the Eastern Human Rights Group,
went missing?.

Thus, violations of socio-economic rights of citizens in-
evitably lead to violations of political rights and freedoms
of residents of the occupied areas of Donbass.

CONCLUSIONS

Russian aggression since 2014 has led to a humanitarian
disaster which manifested itself in the massive violation
of human rights in the spiritual, ideological and socio-eco-
nomic spheres. It should be emphasized that in most cases
this was the result of purposeful activity of the Russian
occupation administrations on de-Ukrainization, deindus-
trialization and gradual political and economic absorption
of ORDLO by the Russian Federation. All this will create se-
rious difficulties on the way to reintegration of the occupied
territories in the future. Therefore, the Ukrainian state must
take extraordinary measures in the struggle for the minds
and souls of the local population, which has not yet fully
absorbed the poison of «the Russian world».

! Ihid. p.25.
% Ibid. p.28.
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EXPERIENCE OF THE AUTONOMOUS
REPUBLIC OF CRIMEA

From the first days of the Crimean peninsula occupation,
the author who was not only the witness of this special op-
eration performed by the Russian Federation, but also the
participant of resistance, had no doubt that the sole Putin’s
purpose was to continue using Crimea as a military base
to radically change the geopolitical and military-strategic
balance in Europe and the Mediterranean.

However, in the first year of occupation — until about
mid-2015 — Russia tried to «sell» the whole bouquet of ul-
tramodern non-military ideas but tourism, investment and
technological development of its new military trophy to
the stunned world and to the own population. So to speak,
a «new showcase of Russia», which was to be even better
than «the Olympic Sochi». I must say that many people in
Russia and others throughout the world believed in this
smokescreen.

In fact, from the first days of the Crimean occupation,
Russia pursued the implementation of the only one target
program — the «military development» of Crimea.
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The marker of this was that after two weeks after the ille-
gal annexation — March 31, 2014! — the Ministry of Crimean
Affairs of the Russian Federation was liquidated on July 15,
20152

On July 28, 2016, the status of the occupied Crimea and
Sevastopol as part of Russia was reduced — Putin’s decree
liquidated the Crimean Federal Distric?, created immedi-
ately after the annexation — March 21, 2014*. The so-called
«subjects of the federation» the Republic of Crimea and the
city of Sevastopol are now included in the Southern Federal
District with its center in Rostov-on-Don.

By this act, among other things, political and administra-
tive management were unified with the military one, as all
units of the armed forces of the Russian Federation in Crimea
were from the very beginning included in the Southern
military district with a headquarters in Rostov-on-Don.

The militarization of Crimea has become not only the
main subject of the Crimean policy of the Russian Federation,
but also the main driver of the economy of the occupied
peninsula.

! TloamucaHbl yKashl 0 co3ZlaHUK MUHHUCTEpCTBa 10 AenaM KpsiMa 1 HasHaueHUn
Onera CaBesnbeBa MuHucTpoM 110 genam Kpeima, 31.03.2014, http:/www.kremlin.
ru/events/president/news/20665.

* Tlognucan Vkas 06 ynpasgHennn MunucTepcTsa 1o geaam Kpeima, 15.07.2015,
http://kremlin.ru/events/president/news/49998.

* KppiMcKuii hesepanbHblil OKPYT BKIOYEH B COCTaB IOKHOTO (heiepasbHOro OKpyTra,
«VHTepdakcy», 28.07.2016, https:/www.interfax.ru/russia/520930.

* Vkas pesuzienTa Poccutickoii ®esepariuu o cosganuu Kpumckoro degepaibHOTO
okpyra, http://static.kremlin.ru/media/events/files/41d4cb1349¢c4325d7681.pdf.
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CREATION OF MISSILE POTENTIAL
IN THE OCCUPIED CRIMEA

In March-April 2014 coastal missile systems (DBK) «Bastion»
were deployed on the coast of Crimea’, they are designed to
destroy not only surface ships but also ground targets. DBK
«Bastion» with cruise missiles «Onyx» is able to protect the
coast for more than 600 km.

Also in March-April, 2014, in addition, the Russian
Federation transferred DBK «BAL» to Crimea?, which was
previously deployed in the Caspian Sea. One division of these
DBKs was relocated to Sevastopol and introduced into the
15™ separate (newly-formed) coastal missile brigade. DBK
«BAL>» is designed to control territorial waters and is a mobile
system which carries two types of anti-ship missiles (RCC)
in transport and launch containers (TPK).The range of the
X-35 E missile is 120 km, and the X-35B missile is 260 km.

DBK «BAL» and «Bastion-P» are located near the village
of Reservne — between Sevastopol and Balaklava. «Bastion-P»
(K300P), mobile version of the complex on the chassis MZKG-
7930, can be equipped with missiles with a nuclear warhead.
On May 9, 2014, mobile DBK «BAL» and «Bastion-P» already
took part in a military parade in Sevastopol.

In May and June 2014, according to the monitoring groups
of «Maidan of Foreign Affairs», echeloned air defenses were
deployed near Feodosia, including mobile systems of air
and missile defense «S-400» (far echelon) and «Pantsir-S1M»

! Poccusa HakamMBaeT Bolicka B paiioHe Ilepekomna, «BlackSeaNews», 12.03.2014,
https://www.blackseanews.net/read/77669.

2B KphIMy NpOXOJAT yYeHUs PaKeTHBIX KOMILIEKCOB «BacTuom» u «Bas»,
«BlackSeaNews», 16.04.2015, https://www.blackseanews.net/read/98300.
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(near echelon). This is confirmed by the National Security
and Defense Council of Ukraine!.

Missile frigates «Admiral Grigorovich» and «Admiral
Essen» were lacoted near the berth in the main bay
of Sevastopol. Both fired caliber missiles at Syria several
times. The Russian Black Sea Fleet already has three such
frigates. Each can carry 8 missiles.

Without the occupation of Crimea, the renewal of the
Black Sea Fleet by frigates, corvettes and submarines with
cruise missiles would be impossible.

In November 2014, according to the «Maidan of Foreign
Affairs», the first operational and tactical missile systems
(OTMS) «Iskander-M» appeared in the occupied Crimea.

On May 20, 2015, the Secretary of the National Security
and Defense Council of Ukraine (NSDC) Oleksandr Turchynov
stated that 10 units of Iskatsder-M OTMS have already been
delivered to the occupied peninsula, they are located near
the towns of Shcholkine and Krasnopere Kopsk. In addition,
Russia is preparing to place similar complexes near the town
of Dzhankoy and the village of Chornomorske?.

In addition, according to the Secretary of the National
Security and Defense Council, the group will include three
divisions of OTMS «Iskander-K», including manned missiles
with nuclear warheads.

The Secretary of the National Security and Defense
Council also stated that the Russian Federation is planning
to deploy a regiment of Tu-22MZ bombers, equipped with

! Poccus pasmectuna 3PC C-400 B Kpeimy, «BlackSeaNews», 12.03.201, https://www.
blackseanews.net/read/119607.

? Onekcauzap TypunHoB: fepHa sarposa 3 60Ky Pocii — peanbHicTs, Pasia HallioHAIBHO
Gesnexu i o6oponu, 20.05.2015, https://www.rnbo.gov.ua/ua/Diialnist/2144.html.
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guided bombs of a new modification and hypersonic «air-
to-ground» X-15 (in the future X-102) missiles in Crimea.

In order to provide infrastructure for the aviation compo-
nent of the Crimean nuclear forces, the Russian command
pays special attention to repairing and modernizing the
runways at «Hvardiiske» (Simferopol), «Belbek» (Sevastopol)
and «Dzhankoy» air bases to accommodate and base Tu-
22MZ bombers.

The Russian military has already rebuilt an airfield in
the village of Kirovske (near Feodosia) in order to test new
models of aviation weapons, including the air-to-ground
missiles X-15 and X-102.

During the years 2015-2018, there was a significant quanti-
tative increase in the combat capacity of the Black Sea Fleet
of the Russian Federation.

In 2015, 2 new missile submarines of project 636.3 and 2
new small missile ships (corvettes) of project 21631 arrived
to the Black Sea Fleet, all 4 new combat units are equipped
with «Caliber» cruise missiles with a range of up to 2,500
km, capable of carrying a nuclear warhead:

« On September 28, 2015, the first of 6 new subma-
rines of the 636.3 project arrived in Sevastopol —
the B-261 Novorossiysk submarine with «Caliber»
cruise missiles.

« On November 18, 2015, 2 new missile ships equipped
with «Caliber» cruise missiles arrived in Sevastopol:
small missile ships (corvettes) «Green Dol» and
«Serpukhow».

« On December 25, 2015, the second of 6 new sub-
marines of the 636.3 project arrived in Sevastopol —
the submarine B-237 «Rostov-on-Don» with cruise
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missiles «Caliber». On November 17, 2015 during
the transition from the Baltic Fleet to the Black Sea
they launched cruise missiles on targets in Syria
from the eastern Mediterranean.

In 2016, the Russian Black Sea Fleet included 2 new missile
ships — a frigate and a submarine:

« OnJune9, 2016, a new frigate of the Black Sea Fleet
of the Russian Federation «Admiral Grigorovich»
entered Sevastopol, the main frigate of the new
series of 6 ships of the 11356 project, equipped with
«Caliber» cruise missiles.

« On June 29, 2016, «Stary Oskol» — the third of 6 new
missile submarines entered the Black Sea.

In total, on January 1, 2017, the Black Sea Fleet of the Russian
Federation had 7 warships (including submarines), armed
with cruise missiles capable of carrying a nuclear warhead.
Prior to the occupation of Crimea, only one ship had such an
opportunity — the flagship of the Black Sea Fleet of the Russian
Federation named «Moscow» — the Soviet-era missile cruiser.

In 2017, the Russian Black Sea Fleet included 2 more
missile frigates and 3 submarines armed with «Caliber»
cruise missiles. At the same time, 2 small missile ships from
the Black Sea Fleet, «Green Valley» and «Serpukhov» were
transferred to the Baltic Fleet.

In 2018, the Russian Black Sea Fleet included 1 more mis-
sile frigate and 3 small missile ships, armed with «Caliber»
cruise missiles. The composition of missile ships — car-
ried cruise missiles of the Black Sea Fleet of the Russian
Federation on January 1, 2019:
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Missile cruiser «Moscow», the flagship of the Black
Sea Fleet, since 1983;

Missile Submarine «Novorossiysk», since September
21, 2015;

Missile Submarine «Rostov-on-Don», since
December 25, 2015;

Missile frigate «Admiral Grigorovich», since June
9, 2016;

Missile submarine «Stary Oskol», since June 29,
2016;

Missile frigate «Admiral Essen», since July 5, 2017,
Missile Submarine «Krasnodar», since August 9,
2017,

Missile submarine «Great Novgorod» arrived in the
Mediterranean on August 28, 2017 and was part
of the Mediterranean squadron based on Tartus
and arrived in Sevastopol on March 29, 2019;
«Kolpino» missile submarine arrived in the
Mediterranean on August 28, 2017, arrived in
the Black Sea on May 1, 2019, and was part of a
Mediterranean squadron based at Tartus;

Rocket corvette (small rocket ship) «Vyshny
Volochyok» (project 21631, code «Buyan-M»), since
May 25, 2018;

«Admiral Makarov» missile frigate arrived in the
Mediterranean at the end of August 2018, and on
October 5 at its permanent base in Sevastopol;
Rocket corvette (small rocket ship) «Orekhovo-
Zuevo» (project 21631, code «Buyan-M»), since
December 10, 2018;
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13. Rocket corvette (patrol ship) «Vasily Bykov» (the
main modular corvette of the project 22160), since
December 20, 2018.

Moreover, the Black Sea Fleet of the Russian Federation is
expecting in 2019-2020 the arrivals of:

+ 2 missile corvettes of the near sea zone of the pro-
ject 21631 (code «Buyan-M») — «Ingushetia» and
«Grayvoron»;

« 3 missile corvettes of the far sea zone of project
22160 — «Dmitry Rogachev» (undergoing testing),
«Pavel Derzhavin», «Sergei Kotov» (under construc-
tion at the plant «Gulf» in Kerch);

« 6 missile corvettes of the near sea zone of project
22800 (code «Karakurt»). All these corvettes also
carry «Caliber» cruise missiles.

Thus, during 2019-2020, there will be 24 cruise missile car-
riers at the Black Sea Fleet.

In November 2016, the decommissioned and restored
mine coastal missile complex «Utes» of the USSR began
to operate. It is located near Cape Aya (Balaklava district
of Sevastopol). At the end of 2016, it fired several Progress
anti-ship missiles of 1982. This is an upgraded version of the
Soviet P-35 anti-ship missile. Shooting range is up to 460 km.
Equipped with 560-kilogram high-explosive warhead or
nuclear warhead up to 20 kilotons.!

On April 26, 2017, calculation of DBK «Cliff» launched a
cruise missile on a sea target. The P-35 missile successfully

! Yro poccuiickue BOGHHBIE PA3BEPHY/IN B OKKYIIMPOBaHHOM KpbIMy 3a /iBa roja,
«BlackSeaNews», 17.03.2016, https://www.blackseanews.net/read/113678.
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hit the naval shield, drifting in the sea at a distance of about
170 km. During 2017, DBK «Clift» conducted several dozen
missile launches.

By 2020, the «Cliff» complex will be replaced by the first
stationary shore-based and mine-based missile complex
«Bastion-C» (up to 36 «Onyx» missiles).

OccUPIED CRIMEA AND CHANGE OF MILITARY
BALANCE IN THE REGION

Impact missile potential and means of its delivery concen-
trated in 2014-2018 in the occupied Crimea, led to a signif-
icant change in the military-strategic balance in the Black
Sea region and the situation in the Black Sea-Mediterranean
and Black Sea-Caspian regions in favor of Russia.

Prior to the first combat use of «Caliber» naval cruise
missiles on October 7, 2015, it was estimated that their range
was 300 km. During the first combat use in Syria, the mis-
siles hit targets at a distance of more than 1,500 km.There
is information about the true range of these missiles up to
2600 km.

On October 22, 2016, Rear Admiral V. Kochemazov, Chief
of the Combat Training Department of the General Staff
of the Russian Navy, said that «Caliber» naval-based cruise
missiles had a range of up to 2,000 kilometers. «Depending
on the objects to which the weapon is used, land or sea,
depending on the route, taking into account the need to by-
pass obstacles on the ground, in general, the range of these
missiles is up to 2 thousand kilometers», — Kochemazov
stated. The range of these missiles is up to 2,600 km as it is
openly stated on specialized sites.

! A. Banarus, Hassana flanbHOCTb pakeT «Kanubp», «Poccuiickas razeta», 26.10.2015,
https://rg.ru/2015/10/26/raketa-site-anons.html.
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Thus, the missiles of the «Caliber» ships of the Black Sea
Fleet of the Russian Federation are able to achieve by firing
the targets in all European countries (except Norway, Great
Britain and Spain), as well as North Africa and the Middle
East from the area of Sevastopol.

Mobile coastal missile complex «Bastion» with cruise
missile «Onyx» is capable, like «Caliber», of shooting not
only at ships, but also at small targets on land, with its
probable range of 600 km.

«Bastion» when firing from the Sevastopol area is able
to hit the land targets in the coastal areas of all Black Sea
countries. It can also be used with a nuclear warhead.

«Iskander» ground-to-tactical mobile missile systems
officially have approximately the same range of 500 km
and are capable of carrying a nuclear warhead of up to 50
kilotons.

However, many experts believe that the official range
of the missile is understated, to conceal violations of the
Treaty on the Elimination of Medium-Range and Short-
Range Missilesand the actual range of this cruise missile
is up to 2000-2600 km.

Planned location of the missile regiment of Tu-22 M3
bombers includes 16 aircratft,

each of which is capable of carrying 10 Kh-101 cruise
missiles (Kh-102) with a range of about 5 thousand km in-
cluding a nuclear warhead of 250 kilotons.

Kh-101 (Kh-102 in the version with a nuclear warhead) —
strategic cruise «air-to-surface» missile with using technol-
ogies to reduce radar visibility. According to the test results,
it has a circular probable deviation of 5 m at a range of 5,500
km and can destroy mobile targets with an accuracy of 10
meters.
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In general, coastal land-based missile systems «Iskander»,
«Bastion» and naval missiles «Caliber» on ships of the Black
Sea Fleet, available on the occupied Crimean peninsula, in
combination with Tu-22MZ missile carriers schemes pose
a threat not only, as previously thought, to the entire Black
Sea coast, but also to the whole of Europe, especially its
southern flank.

Thus, in 2014-2018, the military-strategic importance
of the Crimean peninsula for Russia has increased signifi-
cantly and this process continues. It accelerated even more
after the completion of the Kerch Bridge due to a radical im-
provement in logistics. The military potential of the Crimean
peninsula is a new and quite unique world phenomenon.

As a result of the militarization of the occupied Crimea,
there was an absolute military-strategic advantage of the
Russian Federationin the Black Sea region with its projection
on the South Caucasus and the Middle East.

Given the fact that Turkey’s relations with NATO, the EU
and the US in the years 2017-2018 deteriorated, and improved
with Russia — up to Turkey’s purchase of the S-400 air de-
fense system in Russia and the actual construction of the
first line of the Turkish Stream gas pipeline, the following
conclusion can be drawn:

As a result of the Crimean militarization, the absolute
military-strategic advantage of the Russian Federation in the
Black Sea region with its projection on the South Caucasus
and the Middle East was gained.

It should be noted that in 2017, unrecognized Abkhazia
and South Ossetia actually joined the Russian military
structure.

113



.11 EXPERIENCE OF THE AUTONOMOUS REPUBLIC OF CRIMEA

RESTORATION OF NUCLEAR INFRASTRUCTURE ON
THE OCCUPIED PENINSULA'

Experts strongly believe that the existence of nuclear war-
heads for naval and coastal missile systems in the Crimea
have been available since about 2016.

In March-April 2014, from the first days of the occupation
of Crimea, the Russian military took control of the base
for storage and maintenance of nuclear weapons on the
territory of the Crimean peninsula, which had been there
since Soviet times.

In May 2014, the Russian command inspected the main
base for storage and maintenance of nuclear weapons — the
facility «Feodosia-13».

On January 26, 2015, Russian media reported that in the
framework of the Russian military group in Crimea, the
territorial body of the 12™ main department of the General
Staff of the Ministry of Defense of the Russian Federation
engaged in the storage, transportation and disposal of nu-
clear units for tactical and ballistic missiles was formed.

On April 25, 2015, the Information and Analytical Center
of the National Security and Defense Council of Ukraine
announced that on April 23, 2015, the Consulate General
of Ukraine in Rostov-on-Don received a report that sev-
eral wagons with the sign «Nuclear Danger» were passing
through the Rostov railway station, presumably towards the
Crimean Peninsula.

Earlier, according to residents of the peninsula, such
cargoes have repeatedly been seen in the occupied auton-
omous republic.

! Tyuakosa T., «Cipa 30Ha». KpUMCbKUI MiBOCTPiB: YOTUPU POKU OKyMAI[ii»:
aHaJIITHYHA JJOTIOBigb, MatizaH 3akopgoHHux Crpas, Kuis 2018.
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The basic nuclear weapons service complex is currently
being restored — one of the central bases for the storage
of nuclear weapons of the USSR is the military unit No. 62047,
known as «Feodosia-13», village Kiziltash (Krasnokamyanka),
in a mountain tract between Sudak and Koktebel.

Reference: «Feodosia-13» has been operating since 1955
and has been used to store nuclear munitions for aircraft,
artillery and missiles, including warships of the USSR Black
Sea Fleet. Atomic bombs, which were used in September 1956
during exercises at the Semipalatinsk test site, were mase at
the site. In 1959, the first nuclear warheads were sent from
Kiziltash to the GDR (Fiirstenberg). In September 1962, as
part of «Anadyr Operation», during the Caribbean Crisis,
six air bombs made in Kiziltash were sent to Cuba. Prior to
the occupation of Crimea in 2014, the complex of buildings
and structures was used as a permanent location of the 47"
Special Purpose Regiment «Tiger» of the Internal Troops
of the Ministry of Internal Affairs of Ukraine, which included
two special battalions. The military commandant’s office
of the 51* joint BMC of Ukraine and the patrol battalion
were also stationed there.

During the Soviet era, about 100,000 servicemen and
60,000 employees of the Soviet Army and Navy were sta-
tioned on the Crimean peninsula. Prior to the occupation
of Crimea, 12.5 thousand servicemen of the Black Sea Fleet
of the Russian Federation were on its territory under the
agreement with Ukraine with the number of up to 25 thou-
sand people allowed by the agreement.

At the beginning of 2017, the number of the Russian
Armed Forces in the occupied Crimea was up to 60 thou-
sand people with the prospect of increasing to more than
100 thousand people. For comparison: according to the US
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Department of Defense, all US bases in Japan deployed about
50 thousand people.

On March 6, 2015, the report on «<Human Rights in the
Occupied Crimea» to the «Maidan of Foreign Affairs» was
presented at Freedom House in Washington, DC. The report,
in particular, stated: «Putin is building an enormous military
base throughout Crimea at an incredible pace. Its number,
according to our estimates, will reach 100,000 people».

Our forecast was based on the official statement of the
press service of the Southern Military District of the Ministry
of Defense of the Russian Federation dated September 17,
2014 entitled: «Newly formed military units of the Southern
Military District in Crimea will be presented with new stand-
ard battle banners.» The message said: «By the end of this
year, more than 40 formations and military units of the
Southern Military District (SMD) will be presented with
the battle flags of the new model. Most of the military units
of the Southern Military District, which are to host solemn
rituals for presenting battle flags, are recently formed in the
Crimean aviation, anti-aircraft missile, engineering, artil-
lery, RCB protection regiments, separate brigades of coastal
troops, logistical support etc.».

In the Armed Forces of the Russian Federation, bat-
tle flags are awarded to military units (regiment, separate
battalion) and formations (brigade, division, army). The
number of personnel of the regiment in the Armed Forces
of the Russian Federation is from 2000 to 3000 servicemen
(soldiers, sergeants, ensigns, officers) and civilian personnel,
brigades — up to 3000-4000.

On June 8, 2015 in the speech at a meeting of the NATO-
Ukraine Interparliamentary Council in Kyiv, the Minister
of Defense of Ukraine said: «The Russian Federation is
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increasing the number of military groups in Crimea. Now
this number is about 24 thousand servicemen... The de-
ployment of strategic nuclear weapons on the peninsula is
highly probable. In fact, Russia is forming a powerful group
in Crimea to guarantee the maintenance of the occupied
territory and to defend its interests in Ukraine and other
states.» According to him, if such a build-up continues, it is
possible that by 2017 Russia may double the number of its
troops and form a powerful union there with a total number
of 43 thousand people’.

On June 30, 2016, the President of Ukraine Petro
Poroshenko, while visiting Bulgaria, in his interview with
the Bulgarian television said: «More than 60,000 Russian
troops are stationed on the Crimean Peninsula and there is
a great danger of nuclear weapons being placed there».

At the end of February 2018, Deputy Minister of Defense
of Ukraine Anatoliy Petrenko stated: if in 2013 the number
of Russian servicemen in Crimea was about 12 thousand,
now it exceeds up to 31 thousand.

That is, the actual number of Russian troops in the oc-
cupied Crimea remains a matter of debate.

The naval component of the Russian troops in Crimea
includes surface and submarine forces of the Black Sea
Fleet. Surface forces include shock (missile and artillery
ships), landing (large landing ships), water protection (an-
ti-submarine and minesweepers).

-

K. Kamuriok, ITonropak: Pocis Hapouyye siticbkogy npucymuicms y Kpumy, «DW
yKpaiHChKOIO», 08.06.2015, https://www.dw.com/uk mosTopaxk-pocisi-Hapourye-
BiliCBKOBY-TIPHCYTHiCTb-y-KpHMY/a-18502152.

% B. fpemenko, T. Tyuakosa, A. Knumenko, O. Kop6yT, I0. CMensHchkmii, BilichkoBe
ocBoeHHs Kpumy, «dopHOoMOpchKa Gesreka» 2017, Ne 2(30), pp.17, https://crimeahrg.
org/wp-content/uploads/2017/12/bss_2_6.pdf, p. 28.
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The UN General Assembly «expresses their grave concern
over the progressive militarization of Crimea by the Russian
Federation as an occupying state...».

The basis of the naval component of the Russian troops
in Crimea consists of:

- 30" Division of surface ships;

+ 197" Brigade of Landing Ships;

* 41° Missile Boat Brigade;

- 68™ Brigade of water area protection ships;

4™ Sybmarine Brigade;

+ 519™ Separate Division of Reconnaissance (Spy)
vessels;

+ 176™ Separate Division of Oceanographic Research
Ships;

+ 205" Auxiliary Fleet Detachment;

+ 145" Detachment of Rescue Vessels;

- 58™ group of supply vessels (Feodosia).

In addition, the Black Sea Fleet includes:

+ 115™ commandant’s office of protection and ser-
vice;

- 184" research experimental base;

« Mine and anti-mine weapons base;

+ Missile and Artillery Repair Plant;

+ 13" Shipyard;

+ 91% Shipyard;

+ 17" Naval School of Junior Specialists;

« Black Sea Higher Naval School;

+ Sevastopol Presidential Cadet School.
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We want to remind that the missile frigate «xAdmiral Makarov»,
2 missile corvettes of project 21631 («Buyan-M»), 2 missile
corvettes of project 22160 arrived on the Black Sea Fleet
of the Russian Federation in 2018.

In addition, in 2018 the Black Sea Fleet was replenished
with a reconnaissance ship by the project 18280 «Ivan
Hurs».

The basis of the land component of the Russian troops
in Crimea consists of:

- 810" Separate Marine Brigade (Sevastopol);

+ 126™ Separate Coast Guard Brigade (Simferopol
district, Perevalne);

+ 15" Separate Coastal Missile Brigade (Sevastopol);

+ 127" separate reconnaissance brigade (Simfero-
pol);

+ 1096™ Anti-Aircraft Missile Regiment (Sevastopol);

- 8™ Artillery Regiment (Simferopol);

- 68™ Separate Naval Engineering Regiment (Evpa-
toria);

« 4™ Regiment of Radiation, Chemical and Bacterio-
logical Protection (Sevastopol);

 airborne assault battalion AB (Dzhankoy);

+ 171% Separate Assault Battalion (Feodosia).

Re-equipment of these parts and connections to the latest
models of equipment is constantly in progress. Thus, the
810" separate brigade of the Marines of the Black Sea Fleet
of the Russian Federation was reinforced by 40 newest ar-
mored personnel carriers APC-82A in spring of 2016. This
model has a combat module with an automatic gun instead
of a traditional machine gun turret, paired with a machine
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gun, more powerful engine, fragmentation protection, fifth
generation communications and a topographic orientation
system, as well as an air conditioning system.

According to the Ministry of Defense of Ukraine, the
actual situation with the technical rearmament of Russian
troops over the four years of occupation can be described
as follows: in 2013 there were no tanks in Crimea at all,
however, on January 1, 2018 — there were 40 tanks; number
of armored personnel carriers increased from 92 up to 583,
artillery systems — from 24 up to 162, aircraft — from 22
up to 113.

At the end of 2016, the corps department of the 22°¢ Army
Corps of the Black Sea Fleet in Crimea was formed in order
to manage coastal units and formations®.

Major General A.V. Kolotovkin, who had previously served
as commander of the 58" Army in the North Caucasus, was
appointed as the corps commander.

The 22! Army Corps included the coastal troops of the
Black Sea Fleet, which had previously been under control
of the Deputy Commander of the Coastal Fleet.

Reference. The Army Corps is a general military unit of the
Russian ground forces. Designed to solve operational and
tactical tasks. May include two-four or more divisions. The
size of the army corps can reach tens of thousands of service-
men. The number of divisions in the RF Armed Forces — is
7 thousand servicemen and more.

The air defense of the occupied Crimea is provided by the
31% Air Defense Division of the 4™ Army of the Air Force and
Air Defense, parts of which are stationed in Sevastopol (12
Anti-Aircraft Missile Regiment), Feodosia (18" Anti-Aircraft

! B Kprimy chopmuposan 22-ii apMmeiickuii kopryc YepHomopckoro ¢iora, «<PUA
HoBoctu», 10.02.2017, https://ria.ru/20170210/1487713296.html.
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Missile Regiment), Evpatoria (Anti-Aircraft Missile Regiment)
and in 2018 — in Dzhankoy, northern Crimea.

In 2017, anti-aircraft missile regiments in Sevastopol
and Feodosia were rearmed from S-300 complexes to the
latest S-400s. In 2018, the S-400 was re-equipped with an
anti-aircraft missile regiment in Evpatoria.

The air component of the Crimean group of troops of the
Russian Federation includes parts of bombing, assault, fighter,
army aircraftwhich belong to the 4™ Army of the Air Force and
Air Defense, as well as naval aviation of the Black Sea Fleet.

Naval aviation of the Black Sea Fleet of the Russian
Federation:

* 43rd Separate Naval Assault Air Regiment (Saki);
- 318™ Detached Mixed Air Regiment (Kacha).

In addition to naval aviation, a new aviation association was
created in the Crimea — the 27" Mixed Aviation Division
consisting of three disparate regiments:

« 37" Mixed Air Regiment (Hvardiiske),
- 38™ Fighter Regiment (Belbek),
+ 39™ Helicopter Regiment (Dzhankoy).

This aviation group is capable of performing combat mis-
sions to the full depth of the Black Sea region. It received new
Su-Z0 SM fighters (in January 2015), modernized Su-27SM
and Su-24M front-line bombers, Su-25SM attack aircratft.
Moreover, the 39™ Helicopter Regiment includes Ka-52, Mi-
28N and Mi-8AMTSH helicopters.

The biggest Southern Military District of the Russian
Federation which is directly bordering Ukraine continues
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to increase. At the end of 2016, the 150™ Motorized Rifle
Division in the Rostov Region, the 42"% Motorized Rifle
Division in Chechnya, a squadron of Ka-52 attack helicopters
in the Krasnodar Territory, and a number of others were
formed and began combat training.

On July 1, 2016, Colonel-General A. Dvornikov, who had
previously commanded a Russian group in Syria and received
the title of Hero of the Russian Federation, was appointed
as the commander of the Southern Military District, which
includes the occupied Crimea.

In 2017, due to the approaching completion of the bridge
construction across the Kerch Strait, the formation of a naval
brigade for the protection of the bridge began. The brigade
is formed in the structure of the troops of the National Guard
of the Russian Federation on new anti-sabotage boats of the
project 21980 — «Grachonok». It will include a squad of com-
bat scuba divers, whose task will include repelling saboteur
attacks and searching for explosives, special reconnaissance
submarines, high-resolution sonar systems'.

In 2017, airborne assault battalions of airborne troops
were formed in Dzhankoy and Feodosia. In 2018, the 97™
Guards Parachute Regiment as part of the 7" Mountain
Assault Division was deployed on their base®.

In 2017, it was decided to place a stationary long-range
missile detection station «Voronezh-SM» (detection range
up to 6 thousand km)?® in the occupied Crimea. It will be

' Y. Anynees, Mopckas 6puraza: Kak samuimaiT KpeiMckuil mocr, «laseTa.ru»,
21.07.2019, https://www.gazeta.ru/auto/2019/06/21_a_12431551.shtml

? OKymaHTU PO3TOPHYTH MapallyTHO-AeCaHTHUH Mok y Kpumy, «YkpaiHCbka mpaB/a»,
14.12.2016, https://www.pravda.com.ua/news/2016/12/14/7129795/.

 B. CMupHOB, E. Ilerpamko, «I/1asza» pakeTHOM 060pOHBI: B KpbIMy mOSBUTCS
pazvosoKanroHHas ctaHnusa «Boponex-CM», «RT», 30.11.2017, https://russian.
rt.com/russia/article/454912-rls-voronezh-krym-sprn.
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located on Cape Khersones in Sevastopol. Also in 2017, the
technical re-equipment of the captured Ukrainian space
flight control center in Evpatoria began. This center which
has one of the world’s largest full-range radio telescopes with
a diameter of 70 meters, has been included to the Russian
Air Force. Today it is called the «40™ separate command
and measurement complex (Center for Long-Range Space
Communications) as part of the Main Test Space Center
named after GS Titov».

CONCLUSIONS

During the years of occupation, the most striking «success
story» of the Russian Federation in Crimea was the «military
development» of its territory:

+ the largest in Europe interspecific grouping
of Russian troops has been rapidly created and is
growing on the peninsula;

+ the newest and the latest models of military equip-
ment and weapons are sent to Crimea as a matter
of priority from the first days of its occupation;

« all the numerous military airfields, missile launch
sites, air defense facilities, air defense systems,
radar systems, and Soviet nuclear weapons depots
available in Crimea during the Soviet times are
being restored;

+ anew fortified district has been created and is in
progress of developing in the north of Crimea;

+ there is a construction of new and reconstruction
of old military camps for the deployment of new
military units, as well as housing for servicemen
and their infrastructure;
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+ the number of servicemen and other various special
services is increasing;

« due to targeted military orders, the work of mil-
itary-industrial complexes (military instrument
making, ship building and ship repair) was restored.
These enterprises are included in the structure
of the relevant state concerns of Russia.

All the spheres of life in Crimea, that is, the economy, so-
cial sphere, human rights, information space and national
policy are subordinated to the ideologies of the military
bridgehead.
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V.l

FROM USSR TOTALITARIANISM
TO PUTINISM — IS NUREMBERG-2
TRIAL POSSIBLE CONCERNING
SOVIET CRIMES?

INTRODUCTION

In 2021, 30 years have passed since the collapse of the Union
of Soviet Socialist Republics (USSR) — however, it is still
difficult to talk about saying goodbye to the Kremlin-run
communist totalitarian system. According to various esti-
mates, it is believed that within a series of the Soviet Union
crimes on the way to the implementation of the ideology
of creating a new «Soviet man» (Homo Sovieticus) during
the 1917-1991 from 20 to 60 million people were killed by
Soviet officials'. In fact, only a very small group of states
emerged from the ruins of the former Soviet empire, took up
the cause in full force to condemn the totalitarian practices
of the former regime. The Baltic states have held the lead
in this for years (de jure occupied by the USSR from the period
of World War II until 1991). and recently Ukraine (after the
Revolution of Dignity). Although the latter, in contrast to

S. Courtois, Zbrodnie komunizmu, [in:] Czarna ksigga komunizmu. Zbrodnie, terror,
przesladowania, K. Bartosek, S. Courtois, J.-L. Margolin, A. Paczkowski, J.-L. Panné,
N. Werth, Prészynski i S-ka: Warszawa 1999. Rudolf Rummel wrote about 61 million
911 thousand victims of the USSR (Lethal Politics: Soviet Genocide and Mass Murder
since 1917, Transaction Publishers: New Jersey 1990).
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the previously mentioned, managed to do so without using
the criminal mechanisms in practice. The situation in the
countries of the former Eastern bloc looks a little better,
which after 1945 did not become republics of the USSR,
and on the transformation of the authoritarian system into
democracy after the year of 1989 used certain legal instru-
ments focused on the calculation of ancien régime, which,
however, in addition, are aimed at the relatively local (state)
communist government, not the Soviet system as such.
Instead, the Russian Federation remains on the opposite
pole, which even in the days of President Boris Yeltsin, refus-
ing to take any action, designed to deal with the totalitarian
past!, at the moment, is increasingly aimed at rehabilitating
the activities of the USSR in the international arena (as well
as the creation of «quasi-normative» arguments of «defense»
in the question of possible legal responsibility of Russia as
the the legal continuator state of the Soviet Union for the
illegal actions of the latter on the basis of international law).
An example of this is modern foreign policy and the related
historical policy of the Russian state under Vladimir Putin?.
Modern Putinism is largely a continuation of the totali-
tarian USSR, including «positive memory» of the empire

! A. M. Khazanov, S. G. Payne, How to Deal with the Past? [in:] Perpetrators, Accomplices
and Victims in Twentieth-Century Politics. Reckoning with the Pasts, (eds.) A. M. Khazanov,
S. G. Payne, Routledge 2009.

2 An example of such a Kremlin policy was the adoption by the State Duma in the first
reading of a bill amending the law «On the perpetuation of the Victory of the Soviet
people in the Great Patriotic War of 1941-1945» since February 17, 2021, on the basis
of which it is planned to prohibit the identification of the role of the USSR with the
actions of Nazi Germany. In other words, this confirms the narrative that for the
Soviet state the war began with the attack of the Third Reich on June 22, 1941 (the
«Great Patriotic War»), and therefore, the USSR was not an aggressor in its actions
against Poland, Finland or the Baltic states in 1939-1940. See the bill by the link:
https://sozd.duma.gov.ru/bill/1064063-7.s
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«achievement» or methods of its functioning!. Consequently,
there is no doubt that without the necessary political will
from Moscow settling of scores with the Soviet regime
seems, if not impossible, then at least difficult. However,
the question of the possibility of activity at the international
level remains open, which could give a legal (punitive) an-
swer to the crimes of the Soviet regime (and its satellites),
as well as an assessment of activities already implemented
in this area.

The famous Russian dissident Vladimir Bukovsky, who
died in 2019, shortly before his death together with Professor
Renato Cristin from the University of Trieste sent an appeal
to the international community demanding the establish-
ment of the International Criminal Tribunal to convict the
crimes of communism on the model of the International
Military Tribunal (IMT) in Nuremberg?. It should be noted
that although the idea was received with restraint among
the (international) public opinion, however, it was support-
ed by the Platform of European Memory and Conscience®.
This is an important initiative that brings together 62 dif-
ferent institutions (public and private), working in the field

! More about the birth and formation of the formula of government of the Russian
Federation, named Putinism in honor of the leader of the state: M. H. Van Herpen,
Putinizm. Powolny rozwdj radykalnego rezimu prawicowego w Rosji, Wydawnictwo
J6zef Czescik: Gdarisk 2014.

? Appeal for Nuremberg Trials for Communism, 7.11.2019, https://appeal.nuremberg-
forcommunism.org//. The very idea of Nuremberg 2 to deal with the crimes of com-
munism is not new, and some attempts — though more symbolic than strictly
legal — have been made before. One example of it was the establishment of the
International Public Tribunal for the Crimes of Communism at the Vilnius Congress
on June 12-14, 2000. However, the said Tribunal was not a tribunal sensu stricto.

% Comp. : Platform supports new Appeal for Nuremberg Trials for Communism, 8.11.2019,
https://www.memoryandconscience.eu/2019/11/08/appeal-for-a-nuremberg-of-com-
munism/.
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of preservation of national memory, fight against impunity
of those who committed the greatest crimes, and promotes
human rights in post-violence societies not only in Europe
but also in the United States and Canada.

This article is an attempt to answer the question of wheth-
er it is legally possible to establish an international criminal
tribunal for crimes of the Soviet regime — a conditional
«Nuremberg-2» — and if so, what may be its powers and
jurisdiction. In order to outline some of the necessary pre-
conditions for the above considerations, the analysis and the
list of the most important mechanisms of the international
law aimed at combating the impunity of those guilty of the
most serious crimes — international crimes is carried out.
This section also presents the context of legal and political
restrictions on the use of criminal law mechanisms as part
of a policy of reckoning with the communist (Soviet) past in
Central and Eastern Europe. The analysis of several examples
of attempts of conviction presented in this study, within
the framework of the national legal systems of individual
countries in the region of the most serious crimes of the
Soviet regime, including the crime of genocide, provides
an opportunity to formulate a thesis on the importance
of settling the totalitarian past for individual countries
of Central and Eastern Europe — first of all, in order to deal
with the historical injustice, rehabilitate the victims and
finally tell the world its true history, not distorted by the
propaganda and misinformation policies of the past used
by the Kremlin authorities to this day. This section uses
research methods specific to the legal sciences (in particu-
lar, international law), that is, the analytical-comparative
method, the theoretical-legal method and — to a limited
extent — the dogmatic method.
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At this stage, a caveat should be made about a kind of «post-
script» to Soviet crimes, which the Russian Federation added
in the twenty-first century in relation to the states that were
part of the USSR (in particular, with regard to Georgia in
the summer of 2008 and Ukraine since the spring of 2014).
There is no doubt that the above actions constitute a vio-
lation of international law and must be duly assessed and
convicted, and current Russian policy based on the ideo-
logical concept of the «Russian world», for a large group
of experts and researchers is a direct continuation of the
imperial policy of the USSR towards the nations gathered
in the former «prison of nations»'. However, for the purity
of the analysis, with regard to a possible tribunal for the
crimes of the Soviet regime and mechanisms for settling
accounts with the totalitarian past, these questions should
be clearly separate in legal and conceptual plan — this will
also be demonstrated in this study.

This similarity can be traced regardless of the obvious differences between com-
munist ideology, officially based on the idea of internationalism (and atheism),
and the concept of «Russian world» with Russian nationalism, conservatism and
Orthodoxy as an important religious factor in the combination. However, the com-
mon denominator is the creation of an ideological basis for the Kremlin's imperial
or neo-imperial policy toward its immediate neighbors, former prisoners of the
Russian Empire or the Soviet Union. Com. T. Kysbo, Bitina IIymina npomu Ykpainu.
Pegonioyis, nayionanism i kpuminanimem, yx i Jirepa: Kuis 2018, pp.71-132; A.
Sergunin, L. Karabeshkin, Understanding Russia’s Soft Power Strategy, «Politics»
2015, Vol. 35 (3-4), pp.-347-363. In this light, an interesting legislative idea is the bill
submitted to the Verkhovna Rada of Ukraine on March 17, 2021, which proposes to
add to the law condemning the communist and Nazi regime also the condemnation
of Russian ideology. («Draft Law on Amendments to Certain Laws of Ukraine Convicting
the Ideology of the «Russian World»).
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THE DEVELOPMENT OF INTERNATIONAL LAW IN
THE FIGHT AGAINST IMPUNITY FOR PERPETRATORS
OF THE MOST SERIOUS INTERNATIONAL CRIMES

Taking into account the main topic of this section, that is,
the possibility of decoding the parameters of a potential
international criminal court for crimes of the Soviet regime,
it is necessary to monitor the development of international
law in the field of individual responsibility for international
crimes. In addition to some interesting but single historical
examples of individuals appearing before international
courts (for example, the trial of Peter von Hagenbach in
1474), only at the end of the First World War there was an
attempt at the first large-scale action in this regard!.
International humanitarian law, then known more as law
of war (law of armed conflict) developed as a customary law
from the second half of the XIX century and was to some
extent codified in the Hague Conventions of 1899, 1904 and
1907. They established obligations for member states to
abide by the rules of war (ius in bello), but did not include
the obligation to prosecute individuals. This obligation
appeared in the Treaty of Versailles in 1919, in which allies
and related states brought public charges against former
German Emperor Wilhelm II Hohenzollern «For the highest
damage to international morality and the sacred authority
of treaties» (Article 227), establishing at the same time
the obligation to try persons guilty of war crimes in the
national courts of individual states (Articles 228-230). Due
to the refusal of the Netherlands to extradite the former
Kaiser, the International Criminal Court proclaimed by

! W. Czaplifiski, Odpowiedzialnos¢ za naruszenia prawa migdzynarodowego w zwiqzku
z konfliktem zbrojnym, Wydawnictwo Naukowe Scholar: Warszawa 2009, p.232.
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the Treaty of Versailles was not established, and the ongo-
ing criminal proceedings in the German national courts
(Leipzig trial) against a very small number of convicts were
very disappointing. The establishment of an international
criminal court was also provided for in the Treaty of Sevres
in 1920 — on the prosecution of those responsible for the
murder of Armenians in the Ottoman Empire later regarded
as crimes against humanity® (the term first appeared in a
joint declaration by Britain, France and Russia in 1915 in
the context of the killings of the Armenian population at
the time). However, the Treaty itself did not enter into force,
and the new Lausanne Treaty of 1923 did not contain pro-
visions on the criminal liability of individuals. As a result,
none of the peace treaties after the First World War led to
the creation of an international criminal court, although
their contribution to the development of international law
in this matter should not be underestimated — discussion
on the establishment of an international court that could
try individuals for the most serious offenses and the de-
velopment of a Code of international Crimes continued
throughout the interwar period?.

The trauma of World War II crimes has accelerated the
process of prosecuting individuals for international crimes.
The need to convict the guilty was emphasized at the London
Conference on January 13,1942, in the Moscow Declaration
of October 30, 1943 (after which the UN Commission on War
Crimes was established) and in the Potsdam Agreement

-

In the Ukrainian language, two translations of the term crimes against humanity
are used in parallel — «crimes against mankind» and «crimes against humanity». In
this section, the author consistently uses the term «crimes against humanity».

% P. Grzebyk, Odpowiedzialnos¢ karna za zbrodnig agresji, Wydawnictwo Uniwersytetu
Warszawskiego: Warszawa 2010, p.122-126.
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since August 1945. The International Military Tribunal (IMT)
headquartered in Nuremberg was created as a result of the
London Agreement of the four states on the prosecution
and punishment of major war criminals of the European
axis since August 8, 1945, to which the IMT Charter (Statute
of the Tribunal) was added. Article 6 of the Charter indicated
the following criminal acts falling within the jurisdiction
of the IMT: crimes against peace, war crimes and crimes
against humanity’. According to the Allies’ intentions, the
Nuremberg trial focused mainly on convicting those guilty
of crimes against peace (punishment for aggressive war?).
Suffice it to say that the category of crimes against hu-
manity — within which there were, inter alia, acts such as
murder, extermination (genocide as a separate crime was
not regulated by the IMT statute) — was closely linked to
armed conflict and war crimes (war nexus). Basically the
Nuremberg Trials, which took place from November 20,
1945 to October 1, 1946, 19 people were finally sentenced
(twelve to death), and three were acquitted — as is well
known, the indictment concerned only representatives
of the Third Reich. The crimes of the Allies, including the
USSR, were not under the jurisdiction of the IMT. What'’s
more, disagreements between recent allies have led to that
only one international trial took place before the IMT, the
rest took place before the American military tribunals in
Nuremberg (twelve proceedings).

-

Similarly, the substantive jurisdiction of the International Military Tribunal for
the Far East (IMTFE) has been determined, based in Tokyo to hear cases against
Japanese war criminals. In the trial in Tokyo, which lasted from April 29, 1946 to
November 12, 1948, 25 people were finally convicted.

% The Briand-Kellogg Pact of August 27, 1928, condemned the resort to aggressive war in
international relations, thereby making aggressive war illegal in international law.
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The postwar period contributed to the further devel-
opment of international law in the field of research. The
UN General Assembly (GA) in Resolution 95 (I) 1946 reaf-
firmed the principles of international law recognized by the
IMT Charter and the decision of the Tribunal («<Nuremberg
Principles»), stimulating the further work of the interna-
tional community in this regard. Established in 1947, the
International Law Commission (ILC; UN expert body) de-
veloped and presented to the UN General Assembly the
Nuremberg Principles in 1950. They have become the core
of international law, which establishes the criminal responsi-
bility of individuals for international crimes («crimes against
international law are committed by men, not abstract entities,
and only by punishing individuals who commit such crimes
can the provisions of international law be enforced»') without
the possibility of reference to immunity or the fact that
these criminal acts have not been punished by the national
law of that state. It is assumed that the categories of war
crimes and crimes against humanity have become part
of common customary law (the practice of prosecuting per-
petrators of war crimes was known even before the Second
World War). In 1949, four Geneva Conventions were adopted,
which provided for the obligation to prosecute perpetrators
of «serious violations» (grave breaches) in their provisions
(although the conventions themselves do not use the term
war crimes). In this context reference to the Convention on
the Non-Applicability of Statutory Limitations to War Crimes
and Crimes against Humanity, adopted in 1968 should also
be made, which clearly stated that the application of the
statute of limitations to these two types of international

! Judgment of the IMT, Court of Major War Criminals, 30.09.1046/01.10.1946, https://
avalon.law.yale.edu/subject_menus/judcont.asp.
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crimes, as provided for by national law, effectively supports
the impunity of the perpetrator. At the same time, the UN
General Assembly instructed the ILC to develop a Code
of Crimes against Peace and Security of Mankind based on
the Nuremberg Principles. The final draft of the Code was
published in 1996. He foresaw that the crimes analyzed were
crimes within the meaning of international law that should
be prosecuted and punished regardless of the provisions
of national law’. The Nuremberg Principles as common law
have been used in many criminal proceedings as in national
courts (for example, the trial of Adolf Eichmann in Israel
or Klaus Barbie in France) and in international courts (for
example, the International Criminal Tribunal for the Former
Yugoslavia). In addition, the Nuremberg Principles have also
been recognized by the European Court of Human Rights
(ECtHR) as universal in cases analyzed in this study on crimes
committed by Soviet authorities against the societies of the
Baltic States (Kolk and Kislyiy v. Estonia)?.

The concept of genocide, created by Polish lawyer Rafat
Lemkin, also deserves a few words. This seems to be a key
category of international crime for the idea of Nuremberg
IT (more about this in the following sections of this chap-
ter). This crime was not included in the acts covered by the
understanding of the IMT, although actions that could be
described as such — namely, directed at a particular com-
munity (national or ethnic) with the aim of its complete or
partial destruction — have been many in the recent history

Det. : E. Greppi, The Evolution of Individual Criminal Responsibility under International
Law, «International Review of the Red Cross» 1999, Vol. 81, No. 835, pp.531-553.
Review of case law with reference to the Nuremberg Principles: A. Cassese, Affirmation
of the Principles of International Law recognized by the Charter of the Niirnberg Tribunal
General Assembly resolution 95 (I), «Audiovisual Library of International Law», pp.5-6,
https://legal.un.org/avl/ha/ga_95-I/ga_95-I.html.
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of mankind (for example, colonial crimes in the Congo or
Namibia, the extermination of Armenians, the Holodomor
and, finally, the Holocaust). Only immediately after World
War II, in the Resolution 96 (I) of 1946, the UN General
Assembly stated that the crime of genocide is a crime within
the meaning of international law, separate from the crime
against humanity, which can be committed both in war
and in peacetime, and which was later included in the UN
Convention on the Prevention and Punishment of the Crime
of Genocide of 1948. Article II of the Convention defines gen-
ocide as «any of the following acts with the aim of destroying,
in whole or in part, a national, ethnic, racial or religious
group as such: a) murder of group members; b) causing se-
rious harm to the body or mental health of group members;
c) deliberate creation of living conditions designed to cause
complete or partial physical destruction for members of the
group; d) application of measures aimed at birth prevention
within groups; e) forced transfer of children of one group
members to another group». Specified definition that con-
tains an objective element (certain actions by which geno-
cide can be committed) and a subjective element, that is a
special intention (dolus specialis) destroy all or part of one
of the four protected groups, was the result of a political
compromise between the great powers (at the same time
representing a certain distortion of Lemkin’s concept, ex-
pressed in the famous book «Axis Rule in Occupied Europe:
Laws of Occupation, Analysis of Government, Proposals for
Redress» of 1944). Major players in the international arena
feared an overly broad definition of genocide, which could
cover a wider range of acts (such as these crimes in the col-
onies, as well as the inclusion of other groups in the group
of protected groups such as, first of all, a political group or
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a social group) led by the Soviet side, which even wanted
to link the category of genocide with Nazi-fascist ideology*.
Regardless of the problems with the definition of the crime
(which was in fact carried out only by the jurisprudence
of modern international criminal courts), the Convention
of 1948 became a very influential international normative
act, which imposes an obligation to prevent, prosecute and
punish genocide cases in national courts or in a competent
international court based on universal jurisdiction. Then
the common definition of genocide was transferred to the
statutes of international courts, which address issues of crim-
inal liability of individuals, which appeared almost half a
century after the adoption of the relevant UN Convention.

The creation of an international criminal court, as men-
tioned in the Genocide Convention, was not realized until
the 1990s, when the sheer number of crimes committed
during the conflict in the former Yugoslavia, Rwanda and
many other countries (for example, Sierra Leone) led the
international community to understand the need to estab-
lish judicial mechanisms to effectively counter the situation
of impunity for those guilty of the most serious offenses.
UN Security Council Resolution establishes International
Criminal Tribunal for the Former Yugoslavia (ICTY) and
the International Criminal Tribunal for Rwanda (ICTR)
in 1993 and 1994, respectively and a number of so-called
hybrid criminal courts (for example, the Special Court for
Sierra Leone and the Extraordinary Chambers in the Courts
of Cambodia). The culmination of this process was the es-
tablishment of a permanent International Criminal Court
(ICC) with headquarters in The Hague in 1998, which came

! Det. : W. Schabas, Genocide in International Law. The Crime of Crimes, Cambridge
University Press: Cambridge 2009, pp. 59-116.
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into force on July 1, 2002. And although the functioning
of tribunals established in the 1990s and XXI century is
limited when thinking about Nuremberg-2 for the crimes
of the Soviet regime, it should be emphasized, however, that
the jurisdiction of the ICC can be seen as the next step to-
wards the full codification of international crimes (although
in this case it is limited to the member states of the Rome
Statute). The Statute of the ICC identifies four crimes — the
crime of genocide, crimes against humanity, war crimes and
the crime of aggression, which are considered today as the
material essence of modern international criminal law.
Finally, it should be added that in recent decades, interna-
tional human rights law has become a special complement
to the mechanisms of international humanitarian law and
international criminal law associated with it'. Separate
«conventions on human rights» on the universal (for exam-
ple, the International Covenant on Civil and Political Rights,
ICCPR, 1966, Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, 1984) or
regional level (led by the European Convention on Human
Rights, ECHR 1950, as well as the American Convention
on Human Rights, 1960) prescribe the obligation of States
Parties to prosecute and punish persons whose conduct is
contrary to the provisions of these conventions. Codification
of the rights of victims of the most serious crimes in the
jurisprudence of international courts and doctrines has
become important in this regard for countries struggling
with the burden of past crimes, normatively based on rights
recognized by all human rights conventions, in particular the
right to life, the prohibition of torture — these are the right

! See: A.Seibert-Fohr, Prosecuting Serious Human Rights Violations, Oxford University
Press: New York 2009.
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to justice, the right to truth and the right to reparation®. The
first is the legitimate legal expectation that the guilty person
will bear criminal responsibility for his conduct. The second
concerns the right, which exists both on the part of the in-
dividual and on the part of society as a whole, to know the
truth, in particular, on the nature of the commission of mass
crimes and serious human rights violations, as well as on
the perpetrators. The third indicates the obligation of the
state to carry out reparations, but not limited to material
damage. It should be emphasized that all three rights have
become fundamental to meeting the needs and legitimate
expectations of victims in post-totalitarian/post-authori-
tarian or post-conflict societies, setting a benchmark for
past crime policies using transitional justice mechanisms
(transitional justice)®.

Det. : T. Lachowski, Perspektywa praw ofiar w prawie miedzynarodowym. Sprawiedliwos¢
okresu przejsciowego (transitional justice), Wydawnictwo Uniwersytetu Lédzkiego:
16dz 2018.

Transitional justice is a concept bordering on legal and political science, is based on
a set of judicial and extrajudicial mechanisms used by post-authoritarian/post-to-
talitarian societies and post-conflict societies at the time of the transition from a
non-democratic system to democracy and/or from war to peace in order to formulate
a legal response to «crimes of the past», such as international crimes, mass human
rights violations or political repression. The main instruments of transitional justice
include: criminal proceedings (international or national), mechanisms of truth-seek-
ing and truth-telling (for example, the Truth and Reconciliation Commission, the
most famous example, the South African Commission set up after the fall of the
apartheid system; Institutions of national memory have become a equivalent in
Central and Eastern Europe, created on the model of the German institution of the
Federal Commissioner for the Records of the State Security Service of the former
German Democratic Republic, the so-called Gauck’s office), reparations programs,
inspections/lustrations and institutional reforms. Det.: R. G. Teitel, Transitional
Justice, Oxford University Press: Oxford 2000; J. Elster, Closing the Books: Transitional
Justice in Historical Perspective, Cambridge University Press: Cambridge 2004.
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THE MAIN DIFFICULTIES IN THE IMPLEMENTATION
OF CRIMINAL LAW MECHANISMS FOR THE
SETTLEMENT OF CRIMES OF THE COMMUNIST
GOVERNMENT IN CENTRAL AND EASTERN EUROPE

After the overthrow of the yoke of authoritarianism and
transformation in 1989 Central and Eastern European coun-
tries face a dilemma regarding the implementation of certain
transitional justice mechanisms, aimed at settling scores
with the past system, including historical injustice, political
repressions and crimes of the communist regime (its func-
tionaries). After 1991, this group was joined by countries that
restored or gained their independence on the ruins of the
USSR. The main challenges that post-communist countries
faced at the time included: the problem of legal continuity
between the old and new regimes; prosecution of those
guilty of these crimes (representatives of the communist
system); carrying out decommunization/lustration; opening
archives of former services; rehabilitation of victims; return
of property confiscated by the communist authorities®.

In fact, each of the states has taken a slightly different path
in (non) settlement of ancien régime?, using legal mechanisms
related to various aspects of transitional justice — criminal
(retribution), historical (restoration), restorative (reparation),
constitutional and administrative justice®. At the same time,
it is difficult to say that any of the post-communist states

-

Comp. : A. Czarnota, Miedzy politykq a prawem, czyli o sprawiedliwosci okresu przejscio-
wego, «Acta Universitatis Lodziensic.Folia Philosophica. Ethica-Aesthetica-Practica»
2005, Vol. 27, p.18.

% Det. : A. Grajewski, Balast po komunizmie. Instytucjonalne rozliczenie komunizmu w
krajach Europy Srodkowej — opis struktur oraz okolicznosci ich powstania, «Pamied i
Sprawiedliwos$é» 2013, Vol. 22, nr 2, pp. 153-182.

% R.G. Teitel, quot., pp. 6-9.
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has fully condemned the past regime, which was primarily
due to the negotiated nature of the transformation in the
vast majority of Central and Eastern European countries
(a kind of social agreement between the old and the new
elite, as illustrated by the discussion of the Round Table
in Poland in the first half of 1989.), in practice excluding
radical solutions in this matter. Given the main topic of this
study — criminal law settlement of crimes of the past — it
is the difficulties in applying the tools of criminal justice
that will be analyzed in more detail.

The first problem concerned the lack of a proper law to
punish acts that were obvious or potentially criminal in na-
ture — were considered legal under the legislation in force
during the communist regime — this meant that the demo-
cratic government, making efforts to bring the perpetrators
to justice, subjected itself to accusations of acting contrary
to the fundamental principle of criminal law, as well as the
entire legal order based on the values of the rule of law, i.e.
nullum crimen sine lege. An example is the behavior of border
guards in the former German Democratic Republic (GDR)
or Czechoslovakia, who could have killed people who tried
to cross the border with the Federal Republic of Germany
(Germany) or Austria illegally without warning (with some
exceptions), based on the law in force at the time. After the
transformation (and «Velvet Divorce») the Czech Republic
and Slovakia have decided to apply the law in force at the
time a deed was committed — this has significantly limited
the possibility of prosecuting’. Instead, German behaved
differently after reunification. German courts have

M. Faix, O. Svacek, Dealing with the Past: Prosecution and Punishment of Communist
Crimes in Central and Eastern European Countries, «Espaco Juridico Journal of Law»
2015, Vol. 6, No. 3, pp. 39-40.
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interpreted the law in the GDR in the light of the interna-
tional legal obligations assumed by the former East German
state (The GDR ratified the ICCPR in 1974). This argument
was supported by the ECtHR in the case of former high-rank-
ing GDR officials Fritz Strelets, Heinz Kessler and Egon
Krenzavid in 2001'. The court disagreed with the applicants’
arguments that Germany had violated Art. 7 (1) ECtHR (pro-
hibition of punishment without legal grounds), pointing out
that a manifestly incorrect and unjust right that violates the
right to life is incompatible with the nature of human rights
obligations. Hungarian courts also referred to international
law, in this case customary law, in resolving the problem
of criminal offenses committed during Hungarian revolution
in 1956. On the other hand, a new category has appeared in
Polish law — communist crime defined in Art. 2 paragraph
1 of the Law on the Institute of National Remembrance as a
crime consisting of «acts committed by officials of the com-
munist state in the period from November 8, 1917 to July 31,
1990, involving repression or other forms of human rights
violations against individuals or groups of the population,
or in connection with their use, which are offenses under
Polish criminal law in force at the time of their commission»
(after the last amendment in 2020, which is not covered by
the statute of limitations). It should be emphasized that
communist crime applies only to those acts which have al-
ready been punished by the law in force at the time of their
commission — therefore, it is not an example of a violation
of the principle of non-punishment without a legal basis.
Another difficulty in the administration of criminal justice

«over the years» is related to the statute of limitations. Much

! Judgment of the European Court of Human Rights in the case of Streletz, Kessler and
Krenz v. Germany, 22 March 2001, applications Ne 34044/96 and 35532/97.
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of the actions of the former government were punished at
the time of their execution — expired before or in the first
years after the transformation. With this in mind, the na-
tional parliaments of individual countries (such as Poland,
the Czech Republic and Hungary) have passed laws which
restored, extended or even abolished statutes of limitations
for criminal acts, which the prosecutor’s office did not in-
vestigate for political reasons until 1989. At the same time,
these states have been accused of violating one of the key
principles of a democratic state governed by the rule of law,
that is, the principle of legalism, in the eyes of critics who
try to act in the spirit of the Roman paremia fiat iustitia,
et pereat mundus (justice must be done, even if the world
is to perish), as opposed to the rule of law. This issue has
been clarified in the jurisprudence of the constitutional
courts of Poland, the Czech Republic and Hungary'. The
Constitutional Tribunal of the Republic of Poland took the
position that the principle of irreversibility of criminal law
is not absolute, especially taking into account the histori-
cal uniqueness of change and the need to ensure a sense
of social justice, including the possibility of criminal pros-
ecution, in particular of those guilty of Stalin’s crimes. In
his 1991 decision, he also added, that any deviation from
the classical understanding of the principle lex retro non
agit (law isn’t retroactive) must be accurately identified in
a specific legal act’. The Constitutional Court of the Czech
Republic, in turn, stressed the importance of substantive
justice, emphasizing the importance of constitutional values

! See : M. Krotoszyniski, Modele sprawiedliwosci tranzycyjnej, Wydawnictwo Naukowe
UAM: Poznan 2017, p.244-258.

? Judgment of the Constitutional Tribunal of the Republic of Poland, 25 September
1991, case Ne S 6/91.

146



IV.I FROM USSR TOTALITARIANISM TO PUTINISM

and the goals of the law in the transition period and consid-
ering the far-reaching law on the illegality of and opposition
to the communist regime of 1993 as constitutional, and hence
the legality of the provisions extending the limitation peri-
od’. Unlike the Czech court, the Hungarian Constitutional
Court emphasized the importance of formal justice, point-
ing to the unconstitutionality of the provisions extending
the statute of limitations for crimes, if they were not both
international crimes, which were not covered by the statute
of limitations?.

One way out of the above impasse may be the direct ap-
plication of international criminal law. However, it seems
that the countries of Central and Eastern Europe regions
while transforming at the turn of the 1980s and 1990s, did
not have the necessary experience and knowledge in this
field, and «Nuremberg law», which has existed since the ICT,
proved to be incompatible with the problems of peacetime.
It should also be noted that the heyday of international
criminal law actually took place with the functioning of the
ICTY, the ICC, the ICC and other international criminal
courts, and therefore, after the first years of transformation
of post-communist states, when in general the public and po-
litical desire for unambiguous criminal law actions in terms
of settlement of the previous regime was much greater than
in subsequent years. However, in Hungary there were several
trials of the perpetrators of crimes during the revolution
of 1956 brutally suppressed by the Soviet tanks — using the
means of international criminal law, however, according to

! Judgment of the Constitutional Court of the Czech Republic, 21 December 1993,
case Ne 19/93.

% 1. Sélyom, The Role of Constitutional Courts in the Transition to Democracy with Special
Reference to Hungary, «International Sociology» 2003, Vol. 18, p. 133-161.
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researchers, in fact with the misapplication of the category
of international crimes'. In other words, there was confu-
sion in the interpretation of the concept of war crimes and
crimes against humanity, which only weakened the dimen-
sion of the criminal law reaction of the Hungarian state to
the crimes of the past. On the other hand, the attempt of a
local institute of national memory (Ustav pamdti ndroda) to
present arguments in favor of the legal qualification of the
conduct of the Czechoslovak border services as presented
above, as systemic and structural, and therefore consistent
with the legal structure of crimes against humanity, not cov-
ered by the statute of limitations (present in Czechoslovak
law due to the direct obligation of the ICT) was not approved
by the law enforcement authorities of Slovakia®. Finally, in
the framework of high-profile criminal proceedings against
the perpetrators of martial law in Poland (1981-1983), incl.
Generals Wojciech Jaruzelski and Czestaw Kiszczak, courts
did not share the arguments of the investigative unit of the
Institute of National Remembrance with the requirement
to try General Kiszczak for crimes against humanity (but he
was convicted under the law for «participation in an armed
criminal group»)®.

A brief overview of the most important challenges in
the implementation of criminal law mechanisms after the
transformation from an authoritarian system to democ-
racy highlighted the fundamental problem of numerous
post-communist states. This is a situation of a kind of legal

T. Hoffmann, Crimes against the People — a Sui Generis Socialist International Crime?
«Journal of the History of International Law» 2019, Vol. 21, pp. 320-324.

M.Faix, O. Svacek, Quot. s.., pp. 40-41.

E.Koj, Sledztwo w sprawie wprowadzenia stanu wojennego, [in:] Zbrodnie stanu wo-
jennego — aspekty prawne, (ed.) A. Dziurok, Instytut Pamieci Narodowej: Katowice-
Warszawa 2017, pp. 28-36.
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and political expansion between the desire to unambigu-
ously settle the ancien régime and the compliance of such
activities with the principles of a democratic state governed
by the rule of law and standards arising from international
law, complementing the «xnormative anchor» of transitional
justice in terms of retribution for old crimes. In addition,
the position of a significant part of the political scene (and
society) on the complete abandonment of the policy of set-
tlements should also be added.

ATTEMPTS TO CONDEMN THE CRIMES OF THE SOVIET
GOVERNMENT UNDER CRIMINAL LAW — SELECTED
EXAMPLES

The above-mentioned inconsistent practice of using the tools
of retributive justice was an attempt at a criminal assessment
of human rights violations and the policy of repression car-
ried out by the communist authorities of some Eastern Bloc
countries. However, as a rule, law enforcement agencies in
Central and Eastern Europe did not directly refer to crimes
committed by the Soviet regime and its representatives.
At the same time, we should not forget that the vast ma-
jority of the most serious Soviet crimes — especially those
now classified as international crimes that are not subject
to statute of limitations and to which the structure of uni-
versal jurisdiction could be applied — were committed in
the 1920s and 1930s as well as in the 1940-50s of the last
century’. The first were aimed at the peoples living in the

Of course, this does not mean that in the subsequent period of the Soviet Union
there were no violations of human rights and fundamental freedoms, as well as mass
political repression. However, it seems that these were the first four decades of the
Soviet state, in which, firstly after the First World War and then after the Second
World War, the Kremlin sought to consolidate its dominance over the conquered
states and nations, noting the greatest brutality. However, it is worth mentioning
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USSR during the interwar period as a result of the conquest
of their states by the Bolsheviks, and included such examples
as the Great Famine (Holodomor) of 1932-1933; as well as
actions aimed at national minorities, an example of which
was the so-called — the Polish operation in 1937-1938. The
second period covers, in fact, crimes committed during
World War II (including the Katyn Massacre, mass depor-
tations of Baltic people or, for example, Crimean Tatars
far into the Soviet Union) or shortly after it in the struggle
against the independent underground of various states,
which after the Yalta Conference found themselves either
directly in the USSR or in the Soviet sphere of influence. As
Yuri Kahanov rightly pointed out, this was also the period
of the first stage of realization of the ideology of creating
a new «Soviet man» — the stage that ended with the death
of Joseph Stalin in 1953'. On the other hand, in legal terms,
this period means that the direct perpetrators of the above
crimes usually no longer live or live out their last days.
Some exceptions to attempts to convict Soviet crimes
lawfully include: the Polish investigation into the Katyn
Massacre in the spring of 1940 (ongoing investigation since
November 30, 2004), conducted under the Law on the
Institute of National Remembrance, which allows to inves-
tigative actions even after the death of potential perpetrators
(which is a sign of the right to the truth mentioned above)?

that even the system of labor camps (GULAG), in which hundreds of thousands
of «enemies of the Soviet government» died, functioned until 1987.

! 10. Karanos, Koncmpyroeanns «padancokoi atodunu» (1953-1991): ykpaincoka eepcis,
InTep-M: 3anopixoksa 2019, c. 11.

* Investigation over the case No. S 38.2004.Zk on the so-called — The Katyn Massacre,
which is a war crime and a crime against humanity, has been carried out by the
Commission of the Division for the Investigation of Crimes against the Polish
Nation in Warsaw since November 30, 2004. (https://ipn.gov.pl/pl/sledztwa/
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Ukrainian proceedings on the crime of genocide commit-
ted by the top leadership of the USSR and the Ukrainian
SSR in 1932-1933 (Holodomor) and criminal proceedings
conducted by Baltic law enforcement agencies committed
during or immediately after World War II. As it is easy to
understand all these efforts concern events that are very
distant in time (an example of action in the formula of so-
called post-transitional justice) are currently classified as
international crimes that are not covered by the statute
of limitations. At the same time, they are an expression
of the sovereign will of states and can be interpreted as an
element of the practice of condemning «crimes of the past»
(committed by the representatives of the USSR) on the basis
of domestic law using categories of international law.

KATYN MASSACRE

In the framework of the Katyn Massacre carried out as a
result of Resolution No. P13/144 of March 5, 1940, signed by
Joseph Stalin and members of the Politburo (the supreme
policy-making body of the Communist Party of the Soviet
Union), NKVD officers killed at least 21,768 Polish citizens
(of various nationalities — except of the Polish as well the
Ukrainians, the Belarusians and the Jewish). Prosecutors
of the Institute of National Remembrance describe this crime
as a crime against humanity (to which it should be added:
«in the most serious form — genocide, because the motive
of the perpetrators who issued the Resolution of March 5,
1940 was the liquidation of Polish citizens because of their
nationality, which had to «prevent future revival, based on
their intellectual potential, the Polish statehood»!) and a war

zbrodnia-katynska/24212,Zbrodnia-Katynska.html).
! Zbrodnia Katyriska. Polskie sledztwo, Warszawa 2005 («Zeszyty Katyriskie», No. 20), p.
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crime. It should be noted that the legal qualification of geno-
cide as a form of crime against humanity is a direct reference
to the ICC Statute in Nuremberg, in which genocide did not
function as a separate crime, but as one of the consequences
of crimes against humanity — so that the Polish investigation
is regarded mainly under the «Nuremberg law».
Regardless of this qualification, it is worth mentioning
that in the Polish literature on this topic the position on
the legitimacy of the qualification of the Katyn Massacre
as a crime of genocide (except for the qualification as a war
crime) prevails’. Karol Karski emphasizes that the Katyn
Massacre was a specific end to the genocidal Soviet policy
aimed at eliminating all forms of Polishness in the Soviet
Union («Polishness» is understood as a completely independ-
ent national tradition and identity contrary to the concept
of homo sovieticus), which began with the so-called — the
Polish operation of 1937-19382. In this context, Witold Kulesza
refers to the arguments of the Soviet side itself, which was
presented during the main Nuremberg trial and tried to
falsely shift the blame for the Katyn Massacre to Germany,
in which Soviet prosecutors pointed to «extermination» and
«genocide against the national group» of the Polish popula-
tion as part of the Katyn crime?®. The researcher concludes

9in.

! However, not everyone shares this point of view. P. Grzebyk, Mord katyriski —
problematyczna kwalifikacja (w zwiqzku z artykutem Karola Karskiego), «Sprawy
Miedzynarodowe» 2011, No. 2, pp.83-102. The author does not refuse to qualify
the Katyn Massacre as an international crime (war crime).

? K. Karski, The Crime of Genocide Committed Against the Poles by the USSR Before
and During WWII: An International Legal Study, «Case Western Reserve Journal
of International Law» 2013, Vol. 45, No. 3, pp.706-712.

8 W. Kulesza, Zbrodnia katyriska jako zbrodnia ludobdjstwa, [in:] Zbrodnia katyriska. W
kregu prawdy i ktamstwa, (ed.) S. Kalbarczyk, Instytut Pamieci Narodowej: Warszawa
2010, 5.52-67.
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that in fact the Resolution of March 5, 1940 served as proof
of the so-called successive genocide against citizens of the
Second Republic of Poland committed by the Third Reich
after the defeat of the Polish state in autumn 1939 and the
beginning of the German occupation of a part of its terri-
tory (argument, in particular, that after the signing of the
Molotov-Ribbentrop Pact on August 23, 1939 the Third Reich
and the USSR at that time became close allies, which was
confirmed in the German-Soviet Treaty of Friendship and
Border of September 28, 1939). Moreover, the Soviets con-
sidered prisoners of war the elite of the Polish state, and
thus their elimination could have a significant impact on
the survival of the Polish nation as such — independent and
separate — and at the same time facilitate the Sovietization
of the rest of the Polish nation. areas forcibly included in the
USSR as the result of aggression on September 17, 1939. It
seems that the completely planned nature of the operation
to shoot Polish prisoners of war (based on personal lists),
defined as «members of Polish nationalist organizations,
members of exposed insurgent organizations» who (...) are
staunch enemies of the Soviet government, full of hatred
for the Soviet system»’, allows us to see the signs of a crime
of genocide, «committed with the aim of destroying all na-
tional, ethnic, racial or religious groups or parts thereof»
(Article II of the 1948 Genocide Convention).

At present, the Russian side is unlikely to question Soviet
involvement in the Katyn Massacre, but a careful analy-
sis of Witold Kulesza regarding the circumstances of the
Resolution taken by the Russian General Prosecutor’s Office
to suspend the Russian investigation into the Katyn Massacre

' 1d. p.63.
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(dated September 21, 2004) because of the death of the main
responsible persons still remains a secret decision, which
stipulates that the Russian Prosecutor’s Office does not clas-
sify the Katyn Massacre as an international crime («at least»
a war crime), but as an expired crime of abuse of power®.
It should also be noted that the termination of the investi-
gation in the Russian Federation was the source of a com-
plaint by the families of the victims of the Katyn Massacre
to the ECHR (Janowiec and others against Russia), based in
principle on the procedural nature of Russia’s obligations
to the ECHR regarding the prisoners of war (recognized on
the basis of a complaint «missing»)®. To the disappointment
of the applicants and many observers, the Strasbourg Court
in its Judgement of the Grand Chamber of 21 October 2013*
did not uphold the arguments of the complaint, pointing to
the need for a special legal link between the date of death
of the direct victims and the date of ratification of the ECHR
by this state — not more than 10 years. Moreover, the ECHR
emphasized that in 1998 — when the Russian Federation
was bound by the provisions of the Convention — the fate
of the victims of the Katyn Massacre was already widely
known, which meant that Russia’s behavior towards the
victims’ families could not be described as constituting
«state of inhuman treatment» (Article 3 of the ECHR). It is
worth mentioning that the violation of this article of the

1 1d. p.66.

% The complaint did not concern Russia’s responsibility for the Katyn Massacre (by
violating its negative obligations regarding the right to life) because the crime was
committed not only before the Russian Federation was linked to the ECHR, but
above all 10 years before the Convention was adopted itself.

% Judgment of the Grand Chamber of the European Court of Human Rights in the
case of Janowiec and Others v. The Russian Federation, 21 October 2013, applications
Ne 55508/07 and 29520/09.
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Convention by the Russian State against the applicants in
the Janowiec case was decided by the ECHR Chamber in
2012', when it was stated that the opportunity to know the
fate of their loved ones is an integral part of the right for
the truth, which for half a century had been propagated by
the Soviet authorities and the Polish communist authori-
ties. Finally, in the Judgement of the Grand Chamber, the
Strasbourg court closed the possibility of considering all
«historical cases» that took place before November 5, 1950,
i.e. before the adoption of the ECHR? Prominent researcher
of international criminal law and human rights William
Schabas called the decision of the Grand Chamber not to
use the historic opportunity to «supplement» the decision
of the IMT in Nuremberg?.

There is no doubt that the possible completion of the Katyn
investigation by the prosecutors of the Institute of National
Remembrance will be, first of all, symbolic, but at the same
time completely legal — officially sanctioned by the Polish
state — as well it will determine the nature and qualification
of the crime committed in the spring of 1940 by the USSR.
Since the direct perpetrators cannot be prosecuted (they
are dead), the findings of the investigation will, in principle,
constitute the realization of the right to the truth for close
victims and the whole of Polish society. In this context, it

! Judgment of the European Court of Human Rights in the case of Janowiec and Others
v. The Russian Federation, 16.04.2012, application Ne 55508/07 and 29520/09.

% Criticism of the Grand Chamber’s Judgement was expressed by the main author
of the complaint, in particular in the text: I. C. Kaminski, Katyriski wyrok Wielkiej
Izby Europejskiego Trybunatu Praw Czlowieka, «Kwartalnik o Prawach Czlowieka»
2013, No. 4, pp.3-8.

® W. Schabas, Katyn: Amnesia in Strasbourg, «PhD Studies in Human Rights Blog»,
21.03.2013, http://humanrightsdoctorate.blogspot.com/2013/10/katyn-amne-
sia-in-strasbourg.html.
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should be noted that the proceedings conducted in 2009-2010
by the Security Service of Ukraine (SBU) and the Ukrainian
Prosecutor’s Office in the Holodomor case were similar in
terms of legal structure.

THE CRIME OF GENOCIDE COMMITTED BY CREATING
AN ARTIFICIAL FAMINE IN SOVIET UKRAINE
(HOLODOMOR OF 1932-1933)

By the decision of the Security Service of Ukraine of May 22,
2009, a corresponding investigation was launched into the
Holodomor as a genocide committed by the Soviet author-
ities against the Ukrainian people. After its completion, the
General Prosecutor’s Office of Ukraine indicted represent-
atives of the top leadership of the USSR and the Ukrainian
SSR — in the person of Joseph Stalin, Vyacheslav Molotov,
Lazar Kaganovich, Pavel Postyshev, Stanislav Kosior, Vlas
Chubar and Mendel Chataevich — accusing them of com-
mitting crimes against the Ukrainian people by creating an
artificial famine, which led to the death of at least 3 million
941 thousand people in the period of 1932-1933!. The legal
basis for the accusation was Article 442 of the Criminal Code
of Ukraine (2001), which punishes the crime of genocide in
the domestic legislation of Ukraine, as well as the relevant
provisions of the UN Convention on Genocide. On January
12, 2010, the Kyiv Court of Appeal?® ruled that the case was

-

According to various estimates, the total number of victims is between 3 up to 10
million. In light of recent documents declassified by the archives of the SBU and
the Ukrainian Institute of National Remembrance, the most probable death toll
is 6 million, a comparison of the 1937 census with that of the 1920s. See: LlenTp
ZOCTiKeHb BU3BOJIBHOIO pyxy, HKBJ ma I'onodomop: ony6aikosani 0oOKyMeHmu
penpeciii 3a nepenuc Hacenenns, http://cdvr.org.ua/28371/2020/11/27/2tbclid=IwAR3Vk-
7FrAd2i0uH9uz3grV15pOoErKpX-2zUPPvVAQ8JAn8sm9E3feX]DIls.

* Decision of the Court of Appeal of Kyiv, January 13, 2010, case Ne 1-33/2010.
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closed due to the deaths of the accused, deliberately and
systematically creating conditions for artificial starvation.
It was also emphasized that the purpose of the perpetrators
(dolus specialis) was to destroy, in part, the Ukrainian national
group as a subject with the right to self-determination (also
guaranteed by the USSR Constitution of 1924) and thus to
try to break the national spirit and prevent the creation own
independent state. The peasant population was at that time
the main emanation of the Ukrainian nation. Finally, the
decision of the Court of Appeal indicated that the evidence
gathered (documents, testimony of witnesses) confirms the
correctness of the legal qualification of the actions of the
Soviet authorities as genocide in the light of both domestic
legislation of Ukraine and the UN Genocide Convention.
In the context of the analyzed sentence, it should be
noted that for some experts the greatest doubts about the
legal qualification of the Holodomor as genocide lie in the
assumption whether the Ukrainian national group should
be the subject of the alleged genocidal acts. It is alleged
that the creation of conditions for artificial famine was
directed against a social (political) group, in particular the
rich peasantry (the so-called kulaks, which in itself is not
true) and that social and political groups are not protected
under the 1948 UN Convention (it is enough to say that this
happened mainly as a result of the activities of the USSR
during the work on this convention). Critics also point out
that similar artificial famine situations have occurred in
other Soviet republics, so the Ukrainian Holodomor did
not have the characteristics of «uniqueness»'. However, it

! T. KacwsaHoB, Past Continuouc.Icmopuuna noaimuxa 1980-x — 2000-x: Vkpaina ma
cycidu, BugaBHunTBo «Jlaypyc. Antpormnoc-Joroc-®inpm»: Kuis 2018, pp.110-112;
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should be noted that the creator of the concept of genocide
Rafal Lemkin in his article «Soviet Genocide in Ukraine» in
1953 argued that the actions of 1932-1933 were in fact part
of a broader policy of Soviet power against the Ukrainian
people, carried out since the 1920s. Lemkin understood the
extermination of the Ukrainian peasantry as an act aimed at
the «body» of the Ukrainian national fabric, which took place
after the Soviet comrades destroyed the «brain» (repression
against the intelligence) and the «soul» (repression against
the clergy and the destruction of the Ukrainian church)
of the Ukrainian nation»'. Myroslava Antonovych notes that
the Holodomor can be described as genocide — first, the
Great Famine of 1932-1933 as such (in the narrow sense) and,
secondly, as part of a much larger Soviet genocide against
Ukrainians from the initial stage of Soviet rule on the terri-
tory of Ukraine (then the Ukrainian People’s Republic)® In
particular, in the light of the case of Drelingas v. Lithuania
before the ECtHR, which appears to be substantive, such
an argument is correct even in the narrow sense, since
the peasant population constitutes a significant emanation
of the Ukrainian nation, provisions of the 1948 Genocide
Convention®.

129.

R. Lemkin, Sowieckie ludobdjstwo w Ukrainie, [in:] Pagaenv Jlemkin: Padsncokuil eenoyud
6 Yxpaini. Cmamms 28 mosamu, Maiicrepas kauru: Kuis 2009, pp.160-165.

M. AuToHoBud, Ionodomop 1932-1933 pokie 6 YkpaiHi 6 KoHmeKcmi padsaHcbKoeo
2enoyudy npomu ykpaincvkoi nayii, [in:] Tonodomop 1932-1933 pokie 6 Ykpaini sk
3/104UH 2eHOYUAY 321010 3 MIdHAPOOHUM npasom, (eds.) B. Bacuienko, M. AHTOHOBUY,
BugaBHuunii giMm «KreBo-MoruisiHcbKa akazeMis»: Kuis 2016, pp.92-93.

Comp. : K. Bougap, IIpasosa keanigixayis I'onodomopy 1932-1933 pokie sk eenoyudy
3a Koneenyieto OOH npo 3anobicants 3104uny eeHoyudy ma nokapamHs 3a Hvozo, [in:]
Tonodomop 1932-1933 pokis 6 Ykpaini..., pp.95-119; M. THaTOBCBKUH, Y0ap no 3104urax
CPCP: w0 sminioe piutenns €CILI y cnpasi npo eenoyud y lumei, «€BpoIelicbKa IIpaBay,
21.03.2019, https://www.eurointegration.com.ua/articles/2019/03/21/7094191/.
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Regardless of the voices of Ukrainian doctrine (which one
can generally agree with at the level of academic analysis),
serious legal doubts may arise precisely with the reverse
effect of the 1948 Genocide Convention. Till the assess of the
events of 1932-33, however, there had been condemnation
of war crimes, but still not crimes of genocide!, as well as
modern national legislation to assess past events. If the
persons named in the decision of the Court of Appeal were
still alive and decided to file a complaint to the ECtHR
in connection with the violation of Article 7 of the ECHR
(prohibition of punishment without legal basis) by Ukraine,
the Strasbourg Court would undoubtedly agree with the
applicants’ position (as confirmed, in particular, by the
cited Judgement of the Grand Chamber of the ECtHR in the
«Katyn case»). Therefore, the Judgement of the Kyiv Court
of Appeal in 2010 should be considered in terms of sym-
bolic realization of (collective) right to the truth and as an
element of combating the past with the use of criminal law
mechanisms than the work of the classical criminal court
in the strict sense.

CRIMINAL PROCEEDINGS AGAINST INTERNATIONAL
CRIMES COMMITTED BY THE SOVIET REGIME AGAINST
THE SOCIETIES OF THE BALTIC STATES

Finally, it is worth noting the efforts made in recent years
in the Baltic States to treat Soviet crimes as international
crimes. In contrast to the above cases, namely the Katyn
Massacre and the Holodomor, which actually constituted

Suffice it to say that a year later Rafal Lemkin published his conclusions to the V
International Conference on the Unification of Criminal Law in Madrid in 1933, in
which he only postulated the prohibition of crimes of vandalism and barbarism,
and therefore the progenitors of genocide.
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the exercise of the (collective) right to the truth through
judicial instruments, in the cases of Lithuania, Latvia and
Estonia there were actual convictions of specific persons for
crimes committed during actual stay of these three Baltic
states in the componence of the USSR.

It seems that the rather high activity of the Balts in
the field of retribution was the result of the adoption by
Lithuania, Latvia and Estonia of an unambiguous legal
position, which indicated that in the period from 1940 to
1991 (except of 1941-1944, i.e. the times of German occupa-
tion) they were under Soviet occupation as a result of the
aggression of the Soviet Union — so their independence was
restored, not obtained after the collapse of the Soviet Union,
and the states considered themselves direct successors of the
Baltic countries that existed in the interwar period'. This
fundamental difference from other former Soviet republics
had political and legal consequences. The first concerned
the possibility of faster integration with the Euro-Atlantic
world and at the same time the adoption of bolder political
decisions in the domestic sphere related to the Soviet past.
The latter created the possibility of judicial (criminal-legal)
settlement of the Soviet aggression in 1940 (which, however,
did not happen) and crimes committed during the two Soviet
occupations (1940-1941 and 1944-1991). The Baltic states were
quick to transpose relevant instruments of international
criminal law, including the definition of genocide, crimes
against humanity and war crimes? It should be emphasized

! K. Karski, Rozpad Zwigzku Radzieckiego a prawo migdzynarodowe, Bellona: Warszawa
2015, pp.147-157.

* E.-C. Pettai, Prosecuting Soviet Genocide: Comparing the Politics of Criminal Justice
in the Baltic States, «European Politics and Society» 2017, Vol. 18, Issue 1, ¢.52-65;
J. Zilinskas, Broadening the Concept of Genocide in Lithuania’s Criminal Law and the
Principle of Nullum Crimen Sine Lege, «Jurisprudence» 2009, No 4 (118), pp.333-348.
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that the definition of genocide in the legislation of the three
Baltic States was expanded to include the 1948 Convention
by two more categories of protected groups: «political»
and «social», which had legal significance, as most «Baltic
cases» ended up were sent to the ECtHR. The vast majority
of these proceedings concerned former officers, including
the NKVD, the MGB, the KGB, the Red Army, or other Soviet
authorities, convicted under national law of genocide, war
crimes, or crimes against humanity against civilians, in-
cluding intellectual elites, and officials or the academic
community of interwar Lithuania, Latvia, and Estonia (for
example, through mass deportations or large-scale repres-
sion), as well as the «forest brothers» operating in the three
Baltic states, the anti-Soviet independence movement.

The Reglamentaions of the Strasbourg Court served as a
reference to a certain standard of application of criminal law
mechanisms in the field of crimes committed during or im-
mediately after the Second World War. The scheme of most
cases was similar — the Baltic states, on the basis of their
own national law, using the category of international crimes,
convicted those guilty of certain crimes, which were then
transferred to the ECtHR on the basis of violation of Article 7
of the ECHR, i.e. no punishment without a proper legal basis.
The applicants most often alleged that they were unaware
of their further legal qualifications at the time the act was
committed and that international and national law in force
at the time had not yet developed an appropriate standard
for prosecuting crimes against humanity and genocide
(retrospective application of criminal law)®.

! L. Mélksoo, The European Court of Human Rights and the Qualification of Soviet Crimes
in the Baltic States, «<Human Rights Law Journal» 2019, Vol. 39, No. 1-12, pp.19-22.
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The first complaints in Penart v. Estonia' and Kolk and
Kislyiy v. Estonia® (both since 2006), in which the applicants
had previously been convicted by Estonian courts of crimes
against humanity, were found by the ECHR to be manifestly
ill-founded. It was noted that in the second half of the 1940s —
early 1950s, when crimes were committed, the standard
of prosecution of crimes against humanity was already
defined by the IMT Charter and the Nuremberg Principles,
collected in the UN General Assembly Resolution of 1946.
Kononov’s case v. Latvia in 2009 had an even greater reso-
nance on the international arena?®. Vasily Kononov, a Red
Army soldier and, during the German occupation of Latvia,
a Soviet partisan, took part in the pacification of one of the
Wehrmacht-controlled areas in May 1944, during which
at least nine people were killed. After Latvia regained its
independence and initiated proceedings, Kononov was con-
victed under the Criminal Code of the Latvian SSR of 1961
of committing a war crime — the final decision of the Latvian
Supreme Court dates back to September 2004. During the
trial, the defendant’s arguement that the village pacification
was an act of revenge for the previous provision with infor-
mation by its inhabitants to the Germans about the wherea-
bouts of Soviet guerrillas, was rejected. Kononov appealed
against the decision of the Latvian courts to the European
Court of Human Rights — in the Judgement of June 24, 2008,
the Chamber of Court ruled that Latvia had violated Article

! Judgment of the European Court of Human Rights in the case of Penart v. Estonia,
24 January 2006, application Ne 14685/04.

2 Judgment of the European Court of Human Rights in the case of Kolk and Kislyiy v.
Estonia, 17 January 2006, applications Ne 23052/04 and 24018/04.

% Judgment of the European Court of Human Rights in the case of Kononov v. Latvia,
24.07.2009, application Ne 36376/04.
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7 of the ECHR against the applicant, as at the time of the act
he could not have foreseen criminal liability for a war crime,
having the right to assume that the villagers themselves were
lawful participants in hostilities under the law of armed
conflict, a party of the Third Reich. The ECtHR Judgement
sparked a wave of comments pointing to the misapplication
of the war crimes prosecution standard (the «discriminato-
ry nature of the concept of war crimes» is more favorable
to the perpetrator than to the victims, also due to the fact
that residents of the pacified area, i.e. a country against
which a broad anti-fascist front was raised, including the
USSR)'. Finally, the Grand Chamber of the European Court
of Human Rights ruled in a Judgment of May 17, 2010 that
Latvia had not violated the principle of non-punishment
without legal grounds against Kononov. It is worth men-
tioning that the «universal concept of war crimes» prevailed,
and the Judgement of the Grand Chamber actually became
the first international judicial confirmation of a war crime
committed by a representative of the Allies (USSR) during
World War II.

However, the real breakthrough in the Soviet regime’s
crimes was the «Lithuanian cases», in particular the trial
of MGB/KGB officer Stanislovas Drelingas for the crime
of genocide committed in 1956, the legality of which was con-
firmed by the ECtHR in the Chamber’s Judgement of March
12, 2019® (later by the Grand Chamber in its Judgement

! L.Milksoo, Kononov v. Latvia, «The American Journal of International Law» 2011,
Vol. 105, No. 1, pp.105-106.

% Judgment of the Grand Chamber of the European Court of Human Rights in the
case of Kononov v. Latvia, 17 May 2010, application Ne 36376/04.

% Judgment of the European Court of Human Rights in the case of Drelingas v. Lithuania,
12 March 2019, application Ne 28859/16.
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of September 9, 2019 rejecting the applicant’s request to
hear the case).

It should be emphasized that on important «historical
issues» Lithuanian law enforcement agencies have adopted
a consistent policy of prosecuting crimes against geno-
cide (rather than, for example, crimes against humanity)
committed against members of the Lithuanian nation by
members of the imposed Soviet regime' certainly empha-
sizing this, in contrast to the Baltic neighbors (especially
Estonians)?. Individual indictments were based on Article
99 of the Criminal Code (entered into force in 2003), which
foresees the criminalization of the crime of genocide (and
in fact, also a crime against humanity), committed to de-
stroy in whole or in part (also) «political group» and «social
group», i.e. unknown categories to the 1948 UN Convention.
It should be added that the Prosecutor’s Office considered
the crimes committed against members of the Lithuanian
underground independence movement which had been com-
mitted against members of a «political group». Retrospective
application of national criminal law to assess events more
than half a century ago eventually led to a complaint filed
by one of the ECHR convicts. In the case of Vasiliauskas v.
Lithuania, the Grand Chamber found a violation of Article
7 of the ECHR by the Lithuanian State, although the USSR
signed the Genocide Convention on December 16, 1949
and finally ratified it on May 3, 1954 (and therefore the
consequences of the crime of genocide could have been
foreseen by the applicant), the extension of the definition

-

N. Bruskina, The Crime of Genocide Against the Lithuanian Partisans: A Dialogue Between
the Council of Europe and the Lithuanian Courts, «European Papers — A Journal on
Law and Integration» 2020, Vol. 5, No. 1, p.144.

* E.-C. Pettai, Quot., pp. 61-62.
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of crimes in national law applied retrospectively, led to the
inability to predict the consequences of his action (since
1953) — Vytautas Vasiliauskas (MGB employee)*. There is no
doubt that a state may extend the definition of the crime
of genocide in its domestic law comparing with that in the
UN Convention of 1948, but then, to an extent unknown to
that act of international law, an act of national law cannot
be applied retrospectively (so that only «for the future»).
However, a heavy defeat in a prestigious case in Strasbourg
did not stop Lithuania from trying to convict the former
Soviet Union of «crime of crimes». At the same time, the
legal circumstances have changed significantly — mainly
as a result of the Judgement of the Constitutional Tribunal
of Lithuania of March 18, 2014?, which ruled on the un-
constitutionality of Article 99 of the Criminal Code, as this
provision applied retrospectively to «political groups» and
«social groups». At the same time, the decision stressed that
the actions of the Soviet authorities against the Lithuanian
people led to a reduction of the Lithuanian population by
more than 1/5, indicating that the crimes committed were
systemic totalitarian practices against Lithuanians to ful-
ly subordinate society to the government in the Kremlin.
Moreover, the Tribunal presented a methodology for ap-
plying the 1948 UN Convention to assess actions against
Lithuanian guerrillas as a crime of genocide, assuming that
members of the anti-Soviet independence movement were an
important element of the Lithuanian nation (in particular for

! Judgment of the Grand Chamber of the European Court of Human Rights in the
case of Vasiliauskas v. Lithuania, 20.10.2015, application Ne 35343/05.

? Judgment of the Constitutional Court of Lithuania of 18 March 2014, case Ne
KT11-N4/2014.
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its continued existence) and should be considered «national
group» or «ethnic-national group» (and not as a «political
group»). Finally, these considerations were upheld by the
Supreme Court of Lithuania as the court of last instance
in the case of Stanislovas Drelingas (MGB/KGB officer) for
committing the crime of genocide by participating in an
operation in 1956 in which Adolfas Ramanauskas («Vanagas»)
was detained with his wife — one of the main figures of the
Lithuanian underground movement. It was noted that dur-
ing Drelingas’ activities, he could assume that Vanagas, as
the leader of the Lithuanian partisans, would inevitably
be executed. It was emphasized that the operation to seize
«Vanagas» was part of a systemic policy of repression against
the Lithuanian independence movement — the emana-
tion of the Lithuanian nation (understood as a community
of many different groups that make up this nation, not
just as blood community). Finally, after Drelingas sued the
Lithuanian state in Strasbourg, the ECtHR concluded that
Lithuania had not violated Article 7 of the ECHR against the
applicant, emphasizing the correctness of the arguments
presented by the Lithuanian national courts in important
«historical cases» and the conformity of the current assess-
ment of events more than half a century ago with the then
binding norms of international law on the prevention and
punishment of genocide crime (as well as the Judgement
of the Grand Chamber on Kononov — provoked a protest
from the Russian Federation).

* * %

At the end of this excerpt, it should be made clear that the
efforts to investigate the Katyn Massacre, the Holodomor
and crimes against the nations of the Baltic States (and
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possibly bringing the perpetrators to justice if they are still
alive), the use of the category of international crimes and the
application of international law as «strengthening» of the
instruments of national law, including «crime of crime»,
i.e. genocide, seems crucial for understanding the idea
of «Nuremberg-2» for the crimes of the Soviet regime and
its potential implementation. There is no doubt that the
memory of these crimes during the Soviet era was one of the
key elements in preserving its separate national identity and
preventing the full domination of Soviet power, including
the Kremlin’s ideology in creating homo sovieticus'.

«NUREMBERG-2» FOR THE CRIMES
OF THE EMPIRE?

In their call for a special tribunal for the crimes of com-
munism, Vladimir Bukovsky and Renato Cristin stressed
that, unlike the Nazi ideology that gave rise to the large-scale
crimes that led to the trial of its most important perpetrators
(though not all) during the Nuremberg Trials, morally and
politically communist ideology, as well as the crimes, repres-
sions and practices of the totalitarian system that embodied
it, did not receive such a calculation. The reasons for this
state of affairs were primarily political, when in the period
after World War II not only Soviet crimes but also the crimes

! Historian Przemystaw Gasztold-Seni writes about the struggle for the truth on the
topic of the Katyn massacre, against which the communist authorities in Poland
fought fiercely: «People of different professions, religions and political views were
repressed. They were all linked to the truth about the Katyn massacre, for which
they suffered undeserved punishment. Despite the terror of the security apparatus,
they could afford to publicly tell the truth about the tragic fate of Poles in the East.
Thanks to them, we can today honor the memory of the killed Polish officers». P.
Gasztold-Sen, Sita przeciw prawdzie. Represje aparatu bezpieczeristwa PRL wobec 0sob
kwestionujqcych oficjalng wersje Zbrodni Katyriskiej, [in:] Zbrodnia katynska..., p.153.
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of Western allies were not taken into account (for example,
the bombing of the German cities of Dresden or Hamburg
in 1945). According to Lavinia Stan, in the latter case there
was even a certain paradox, because thanks to the policy
of perestroika and publicity pursued by Mikhail Gorbachev
at the end of the Soviet Union, discussions of difficult history
opened earlier in the USSR than in the Eastern bloc, that
were outside it'. However, despite some measures to reha-
bilitate the repressed or establish the Memorial Society, all
attempts to lustrate or decommunize Russia failed during the
first years of Boris Yeltsin’s presidency — a similar situation
existed in other republics of the former Soviet Union (except
the Baltic states) in which Soviet/Russian agents continued
to operate after independence?. To this should be added the
fundamentally contractual nature of the transformation in
the vast majority of Central and Eastern European countries,
as noted earlier in the study.

Finally, a factor that has so far hindered the institutional
international evaluation of the crimes of communism (the
Soviet regime and its satellites) is clearly another modern
collective memory of Western European societies, built on
trauma but also on the «uniqueness» of the Holocaust. the
memory of the nations of Central and Eastern Europe who
suffered at the hands of two totalitarianisms®. Importantly,
in addition to the political or symbolic dimension, this

-

L. Stan, Limited Reckoning in the Former Soviet Union: Some Possible Explanations, [in:]
Transitional Justice and the Former Soviet Union. Reviewing the Past, Looking Toward
the Future, (eds.) C. M. Horne, L. Stan, Cambridge University Press 2018, pp.19-44.
It should be added that, for example, in Poland, criminal proceedings against peo-
ple fighting for the truth about Katyn were conducted almost until the end of the
communist regime in 1989. See : P. Gasztold-Sen, quot., p.149-153.

% A. Grajewski, Balast po komunizmie..., p.168.

3 I. Kacpsanos, Past Continuous..., pp.47-80.
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specific dualism of the collective memory of the European
continent also has certain legal consequences. An exam-
ple is the significantly different approach of the ECtHR to
the public memory of the Holocaust trauma (completely
protected from any attacks, insults, degeneration or nega-
tivism?) in the public space of the Council of Europe than
the memory of repression and communist crimes (when
defined). relativization or, for example, promotion in public
space through communist symbols is sometimes interpret-
ed as a manifestation of permissible freedom of speech?).
Sometimes it seems that in this area there is still a certain
iron curtain that stretches over Europe.

What could this «Nuremberg-2» be like for the crimes
of the Soviet regime?

In their address, Bukovsky and Cristin point to the need to
create an international criminal tribunal modeled on the IMT,
which would support by individual governments, political
parties, NGOs, professionals and experts, to stigmatize and
preserve the memory of the crimes of this criminal ideol-
ogy®. Lukasz Kaminski, head of the Platform of European

-

A. Gliszczyniska-Grabias, Orzecznictwo Europejskiego Trybunatu Praw Cztowieka wobec
totalitarnej przesztosci Europy — wybrane przyktady, [in:] Odpowiedzialnos¢ za negowanie
zbrodni miedzynarodowych, (ed.) P. Grzebyk, Instytut Wymiaru Sprawiedliwos$ci:
Warszawa 2020, pp.81-88.

Indicative in this respect was the ECtHR’s Judgment in Vainai v. Hungary (August 8,
2008, Statement N0.33629/06), in which the Court found that the application of an
administrative penalty by the Hungarian State to a person who publicly promoted
communist symbols (red star), which was prohibited by national law as a crime,
is a violation of Article 10 of the ECHR (freedom of expression), also because, ac-
cording to the ECtHR, «there is currently no real threat of the reproduction of the
communist system». With regard to the promotion of Nazism (or its symbols) in
public, the ECtHR has consistently stated that the legislative actions of the ECHR
state members that prohibit or punish this type of expression are justified and do
not violate freedom of expression. See id.

* Appeal for Nuremberg Trials for Communism...

N
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Memory and Conscience, and in 2011-2016 director of the
Polish Institute of National Remembrance, while remaining
skeptical about the possibility of creating a «real tribunal»,
stressed that it is worth organizing a symbolic, but at the
same time time professionally trained court on communism.
Representatives of individual states (not only European
ones) could submit documented indictments on their behalf
to such a court, which would include prominent lawyers
specializing in international law»!. While agreeing that it
is difficult to be overly optimistic about the creation of a
«classic» criminal court for the crimes of communism, given
the lack of political will, but also more objective factors such
as the deaths of the vast majority of potential defendants,
one should consider how such a «symbolic» tribunal could
function.

Institutionally, the best solution would be to set up such
a tribunal on the basis of a multilateral international agree-
ment. Recognizing the political difficulties, the expected lack
of interest from the Russian Federation, and the likely indif-
ference of many Western countries (stemming, for example,
from the duality of collective memory on the European
continent, as noted above), the negotiation process must
begin first in the post-communist and post-Soviet Central and
Eastern Europe, but leave the door open as an opportunity
for other countries to join the treaty in the future (open na-
ture of the international agreement). It seems that a concise
international legal core of such a tribunal would significantly
increase its socio-political legitimacy than it would in the
case of a (quasi) judicial institution established by non-gov-
ernmental organizations. In addition, the contractual basis

! L. Kaminiski, Jest pézno, lecz nie za pézno, «Teologia Polityczna», 12.11.2019, https://
teologiapolityczna.pl/lukasz-kaminski-jest-pozno-lecz-nie-za-pozno-1.
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may oblige States-parties to cooperate with the tribunal,
for example, by compulsory participation in the collection
of evidence or by providing access to state archives to its
representatives in order to increase the efficiency of such a
court and increase its chances of success of his work. Finally,
the international legal nature of the tribunal should mean
the international composition of prosecutors, judges and
other experts who work with it.

Taking into account the largely symbolic nature of the
court — primarily in view of the deaths of key officials — as
well as the key task it would have to perform, i.e. to deal
with «crimes of the past» through international criminal
law, it would be worth considering on the transfer of some
experience of transitional justice mechanisms (in the regime
of dealing with the past), in particular restorative justice/his-
torical justice. Importantly, perhaps somewhat unexpectedly
for some, these include non-judicial mechanisms, such as
truth and reconciliation commissions. These are truth-telling/
truth-seeking institutions that are reluctant to be recognized
among the post-communist states of Central and Eastern
Europe, although it should be added that bodies similar
in origin were established in the late 1990s in the three
Baltic states'. Such institutions have extensive experience
in investigating past events, often with a mandate covering
many decades of repression and violations of fundamental
human rights, such as commissions in Paraguay (49 years)
or Kenya (45 years). Many times the truth and reconciliation
commissions have also tried to legally classify the facts un-
der investigation using categories of international law and
human rights (for example, Commissions in Sierra Leone,

! L. Stan, Truth Commissions in Post-Communism: The Overlooked Solution?, «The Open
Political Science Journal» 2009, Vol. 2, pp.1-13.
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South Africa or Guatemala). Although it is obvious that the
commissions are not courts and do not have the possibility
of sentencing and convicting the perpetrator under crim-
inal law. It should be added that in some cases, members
of such bodies were representatives of international law
(both theory and practice), as well as historians or represent-
atives of other social sciences'. For a tribunal to deal with
the crimes of the Soviet government, which are often very
distant in time, this is invaluable experience, and the coop-
eration of lawyers with representatives of other scientific
disciplines (led by historians) seems necessary to achieve the
expected goal (analogically The Polish Institute of National
Remembrance fumctions). An interesting example that can
serve as a great illustration of this idea is the International
People’s Tribunal for Iran (functioning in 2011-2013), which
was to determine the responsibility of this state for crimes
against humanity committed by the Iranian authorities
against its population in 1980-19882. It is a completely civic
project created at the initiative of the victims and victims’
loved ones of the massacres committed in the 1980s — due
to the lack of consent of the Iranian authorities, it operated
in London and The Hague. Interestingly, the final decision
of the Tribunal, made in February 2013, was preceded by the
work of the related Truth and Reconciliation Commission,
and the report issued by it with the statements of victims
of crime and witness testimony became an integral part
of the court decision. Given that the International People’s
Tribunal for Iran was in fact an example of an informal
institution set up by private individuals (civil society), its

! T. Lachowski, Perspektywa praw ofiar..., pp.103-107.
% The mandate, powers and functions of the International People’s Tribunal for Iran,
as well as the final verdict, can be found on the website: https://irantribunal.com.
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«decision» was therefore not binding, and its very structure
combined «historical» and «investigative» units (which
complemented each other), this seems to be a good starting
point for discussing the international (criminal) tribunal for
the crimes of the Soviet regime.

Turning to the question of determining the jurisdiction
of «Nuremberg-2», it seems that the court itself should ex-
tend its jurisdiction only to the crimes of the Soviet regime
(and its satellites at the time — now independent states) and
in a strictly historical sense («crimes of the past» committed
during the existence of the USSR in the period 1917-1991),
leaving out of its interest other cases of domination of crim-
inal communist ideology to this day in some countries, such
as the People’s Republic of China. Unconsciously extending
the jurisdiction of a potential tribunal to «crimes of the
present» or «crimes of the future», which would essential-
ly coincide with the functioning of existing international
criminal courts headed by the ICC, would in practice hin-
der its creation or unnecessarily blur the context of crime
settlements committed by USSR.

Nevertheless, the definition of substantive jurisdiction
(i.e. the answer to the question of which crimes are subject
to judicial review) and the definition of current legislation
in the (inter) temporal sense seems to be the most difficult
tasks. Taking into consideration the above-mentioned con-
text of the USSR’s criminal activities, which largely coincided
with World War II and the first post-war years, it appears that,
in essence, the jurisdiction of the proposed tribunal should
be similar to that of the Nuremberg IMT (crimes against
peace, war crimes and crimes against humanity). However,
it should not be forgotten that the IMT was created strictly in
connection with the attempt to condemn crimes committed
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by members of the Third Reich, and in fact can be directly
applied only to crimes committed during World War II (or
up to 1948, i.e. the period adoption of the UN Convention on
the Prevention and Punishment of the Crime of Genocide).
Moreover, the main shortcoming of «<Nuremberg law» is the
strict combination of the fact of committing crimes against
humanity with armed conflict and the lack of a separate
category of crime of genocide. Only UN General Assembly
Resolution 96 (I) of December 11, 1946 (read in conjunction
with UN General Assembly Resolution 95 (I), which affirms
that the Nuremberg Principles reflect existing customary
law) emphasized that genocide was a crime of international
law, that in the sense of contract law, was sanctioned by
the UN Convention on the Prevention and Punishment
of the Crime of Genocide, adopted in 1948. The efforts
of Central and Eastern European countries to address the
crimes of (Soviet) genocide analyzed in this study, regard-
less of whether millions of victims were killed as a result
(Holodomor in Ukraine), thousands (Katyn Massacre) or
individual units (Lithuanian cases) — clearly point to the
special importance of the calculation of «crime of crimes»,
which was the main method of implementing the Soviet
ideology of «Soviet man» in order to fully subordinate the
societies of the region and eliminate all forms of resistance
and independence within them. It even seems that even
dealing with crimes against peace was the most significant
for IMT, «Nuremberg-2» should focus on the crime of gen-
ocide. However, it should be remembered that the Soviet
Union signed the Genocide Convention on December 16,
1949 and finally ratified it on May 3, 1954, which also calls
into question the applicability of its provisions to previous
events. One option could be to try to codify customary law
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in force at the time (for which the IMT Charter and the
decisions of the Nuremberg Tribunal would be the main,
but perhaps not the only, manifestations of international
practice), which would be the starting point for formulating
the Charter of «Nuremberg-2», not forgetting that although
this court would be mainly a body with a symbolic dimen-
sion, it functioned on the basis of international criminal
law in force during the analyzed period.! However, even
with such an interpretation, it would be difficult to defend
the possibility of judging events before World War II using
the category of (especially) genocide, as well as crimes
against humanity, without risking encountering a retroac-
tive claim (as in the past mentioned symbolic Ukrainian
proceedings concerning the trial of the Holodomor as
a crime of genocide). Finally, given that «Nuremberg-2»,
with all its limitations, will be an emanation of the right
to justice and the (collective) right to truth of the societies
of Central and Eastern Europe, it should be noted that
the death of the perpetrators should not be a reason to
terminate the prosecutor’s office proceedings and court
proceedings aimed at reaching a final decision on crimes
delicta iuris gentium.

The above considerations — certainly incomplete and
not without possible gaps or difficulties in interpretation —
are an attempt to start a real discussion on the form of the
International Criminal Tribunal for crimes of the Soviet
regime, which can be informally called «Nuremberg-2».

In contrast, it should be noted that the potential definition of acts falling under the
jurisdiction of Nuremberg II, like the jurisdiction of the ICC in The Hague, can be
interpreted as a reverse application of modern international criminal law to assess
the events of the past, especially the period World War II and the postwar years,
when the vast majority of international crimes took place in the USSR, the occupied
states and satellite states (post-war Eastern Bloc).
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Surely there are far more questions than answers, start-
ing with the most fundamental, that is, the location of the
tribunal? Following the idea of the original Nuremberg
and the location of the IMT in the city where the criminal
National Socialist German Workers’ Party (NSDAP) was
born and where the racial Nuremberg Laws against Jews
were proclaimed, Moscow should probably become such a
place. However, given the fact that this is currently impos-
sible for political reasons, it seems that such a court could
be established in Kyiv (a symbol of the Holodomor trauma
and modern Kremlin neo-imperial aggression), without
excluding other Central and Eastern European states that
suffered greatly from Soviet totalitarianism. However, not-
withstanding these discussions, it should be made clear that
such a tribunal should ultimately be established — and that
the prosecution of the crimes of communism should look
more than a record of past wrongs and injustices (introduc-
ing, at least to some extent, international obligations for the
states according to the international law), but also as a clear
opposition to negativism and historical revisionism, which
are currently promoted by the authorities of the Russian
Federation.

At the end of this fragment of the study, it should be re-
called that the conviction of individuals by the state is only
one form of responsibility of this state under international
law. Therefore, regardless of the analyzed idea of creating
«Nuremberg-2», the interested states of the Central and
Eastern Europe region have all the international legal means
to establish legal responsibility of the Russian Federation for
a number of illegal actions of the USSR under international
law, which is a direct consequence of is the legal continuator
state (not the successor) of the Soviet Union, and therefore
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an entity identical to the USSR.! Public international law, in
turn, does not know the statute of limitations for illegal acts
committed in relations between subjects of international
law.

FROM THE TOTALITARIANISM OF THE USSR
TO PUTINISM IS THE POSTSCRIPT OF TODAY

As it have been already emphasized, modern Russia under
Vladimir Putin is guided by historical policy, based on the
idea of rehabilitating the Soviet Union, in particular by ap-
propriately celebrating the myth of the Great Patriotic War,
which ended in victory over Nazism. This state of affairs
means that there are currently discussions on the settlement
of Soviet crimes in Russia (even extrajudicial, for example,
by appointing a special historical commission or other
mechanism to search for and voice the truth), not to mention
the appointment of a special criminal tribunal (mentioned
above «Nuremberg-2»), in/or with the participation of the
Russian Federation doomed to failure.

In a strictly legal sense, this is especially noticeable at the
level of Russian laws on memory (memory laws), which are
aimed at preserving the memory of the historical «achieve-
ments» of the USSR, at the same — time punishing all at-
tempts to undermine the myth of the Great Patriotic War.
Lukasz Adamski emphasizes in this context: «So, in practice,
it is a question of banning such historical interpretations
of the foreign policy of the Soviet Union in the period of 1938-
1945, which the Kremlin considers undesirable and consti-
tutes, as Russian diplomacy says, «blasphemy»?. The main

! K. Karski, Rozpad Zwigzku Radzieckiego..., p.187-197.
* 1. Adamski, Pamied pod specjalnym nadzorem. Ile lat wigzienia grozi za za-
jmowanie sie¢ historiq w Rosji? «Kresy24.pl», 31.05.2021, https://kresy24.pl/
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legal basis in this regard is: the Criminal Code of the Russian
Federation (amended in 2014, i.e. after Russia’s aggression
against Ukraine), which provides for criminal liability for
the rehabilitation of Nazism, questioning the International
Tribunal verdict in Nuremberg and spreading «false» infor-
mation about the role of the USSR during World War II; and
since 1995 — adopted to the 50™ anniversary of the victory
over the Third Reich — the law «On perpetuating the victory
of the Soviet people in the Great Patriotic War.»' On May 5,
2021, a group of deputies of the State Duma amended this law
aiming at: «prohibition of public comparison of goals, deci-
sions and actions of the USSR authorities, command of the
armed forces and soldiers of the USSR with goals, decisions
and actions of Nazi Germany, command of the armed forces
and soldiers of Nazi Germany and the Axis countries during
World War II, denial of the decisive role of the Soviet people
in the defeat of Nazi Germany and the humanitarian mission
of the USSR in the liberation of European countries»*. Taking
into account the current amendment to the Constitution
of the Russian Federation from 2020, which says that «the
Russian Federation honors the memory of the defenders
of the Motherland and ensures the protection of historical
truth. It is unacceptable to downplay the importance of the
great efforts of the people to protect the homeland»®, planned
amendment to the law «On the perpetuation of the victory

dr-lukasz-adamski-pamiec-pod-specjalnym-nadzorem-ile-lat-wiezienia-grozi-za-
zajmowanie-sie-historia-w-ros;ji/.

In the Russian Federation, cases of conviction of individuals on the basis of the
above laws have already been reported. G. Baranowska, A. Gliszczyniska-Grabias,
«Right to Truth» and Memory Laws: General Rules and Practical Implications, «Polish
Political Science Yearbook» 2018, Vol. 47, Issue 1, pp. 104-105.

% Quot. for: k. Adamski, Pamied pod specjalnym nadzorem....

3 Quot. for: ibid.

-
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of the Soviet people in the Great Patriotic War» aims to
confirm the narrative that for the Soviet state the war began
with the attack of the Third Reich on June 22, 1941, and,
consequently, the USSR was not an aggressor in its actions
against Poland, Finland or the Baltic countries in 1939-1940.
In addition to this context of criminal and international law
(although, in this case, no instrument of domestic law can
affect the objective assessment of the actions of the Soviet
Union towards its neighbours during the Second World
War in the light of international law), existing or planned
law of the Russian Federation is also directed at domestic
use. It aims to strengthen the belief of Russian society in
the validity of modern aggressive actions of the Russian
Federation against states, which, according to the Russian
narrative, betray the myth of the Great Patriotic War, giving
a mandate to govern the state to nationalist politicians (or
even «neo-Nazi» politicians).

It should be emphasized that Russia’s aggressive actions
towards Ukraine after 2014 or in relation to Georgia in
the summer of 2008 was invested in the so-called «Putin
doctrine», to represent the legal and political basis of the
ideology of the «Russian world»'. In other words, «Putin’s
doctrine» is built around the belief in Russian dominance in
the post-Soviet space, «referring to common values», implies
the possibility («legal») of the use of armed force outside
the Russian Federation, if there is a «threat» to the Russian-
speaking population (not Russian citizens) and the Orthodox,
in respect of which Moscow asserts historical rights®. As a
result, the Kremlin uses non-legal categories («<common

! See link No. 8.
? M. Menkiszak, Doktryna Putina: Tworzenie koncepcyjnych podstaw rosyjskiej dominacji
na obszarze postradzieckim, «<Komentarze OSW», 28.03.2014, nr 131.
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values», «language community» or «religion community»)
to create a form of legality of its activities on the basis
of international law, in fact, violating it. Interestingly, both
in 2008 and in early 2014, the Russian Federation justified
the use of force in Georgia and Ukraine by the UN concept
of «responsibility to protect» (R2P)!, which basically in-
dicates that in a situation in which the state is unable (or
unwilling) to ensure the security of its population against
the threat of falling victim to the most serious international
crimes (genocide, crimes against humanity, war crimes and
ethnic cleansing), the obligation to take responsibility for
the protection of such a population passes to the interna-
tional community, which must respond to the possible use
of force in accordance with the principles of the UN Charter.
Russia referred, in particular, to the right of the population
of Crimea, Donbass, or Abkhazia and South Ossetia to self-de-
termination, due to the threat of «nationalist policy» of the
authorities in Kyiv or Thilisi®. However, in fact, first, there
was no credible evidence that the population living in the
above areas (integral parts of Ukraine and Georgia), may feel
the risk of a systemic and structured policy of repression,
directed at them by the authorities of these states, and sec-
ondly, armed intervention «in the name» of the R2P concept
is possible on the basis of permission to use armed force,
provided by the UN Security Council in accordance with
Art. 42 of the UN Charter (and not as unilateral actions).

! M. Kersten, Does Russia have a ‘responsibility to protect’ Ukraine? Don’t buy it, «<The
Globe and Mail», 4.03.2014, https://www.theglobeandmail.com/opinion/does-russia-
have-a-responsibility-to-protect-ukraine-dont-buy-it/article17271450/.

% Det. about the concept R2P: G. Evans, The Responsibility to Protect — Ending Mass
Atrocity Crimes Once and for All, Brookings Institution Press: Washington DC 2008.
% Comp. : Veronika Bilkovd, the Use of Force by the Russian Federation in Crimea,

«Heidelberg Journal of International Law» 2015, Vol. 75, p. 27-50.

180



IV.I FROM USSR TOTALITARIANISM TO PUTINISM

Reflecting in this passage only on the case of Ukraine, it
should be noted that in contrast to the above rhetoric («nar-
rative») Kremlin, since the end of February 2014! the act
of aggression of the Russian Federation against Ukraine in
the light of international law continues to this day?. The most
significant manifestations of Russian armed violence were:
illegal rejection of the Crimean peninsula from Ukraine
and the spread of the international armed conflict in the
Donbass (including the use of pro-Russian militants), one
of the consequences of which was the creation of two illegal
parastates in eastern Ukraine (Donetsk People’s Republic
and Luhansk People’s Republic), which is a violation of the
territorial integrity of the Ukrainian state. In the course
of its activities, Russia violated the basic provisions of the
UN Charter (including the prohibition of the threat or threat
of its use, as well as the sovereignty of Ukraine), Budapest
Memorandum 1994 and bilateral agreements with Ukraine
(for example, the provisions of the two treaties of 1997 and
2010, which guaranteed the deployment of the Russian Black
Sea Fleet in the ports of Crimea and the Treaty of Friendship,
cooperation and partnership between Ukraine and the

! Tt should be noted that in its decision of December 16, 2020 on the admissibility
of Ukraine’s complaint against the Russian Federation in the «Crimean case» (state-
ment Ne 20958/14; 38334/18) The ECtHR confirmed that Russia exercised effective
control over the Crimean peninsula from 26-27 February 2014, that is, about ten
days before the falsified referendum in Crimea and the agreement on the acces-
sion of Crimea to the Russian Federation. The decision of the Strasbourg court is
in fact a destruction of the Russian myth of «further acceptance» of the right to
self-determination of the people of Crimea, expressed in the so-called referendum
on March 16, 2014 on the inclusion of the peninsula in the Russian Federation on
March 21, 2014.

* Det. : W. Czapliriski, S. Debski, R. Tarnogérski, K. Wierczyniska, The Case of Crimea’s
Annexation Under International Law, Wydawnictwo Scholar: Warszawa 2017; S. Sayapin,
E. Tsybulenko (eds.), The Use of Force against Ukraine and International Law. Jus Ad
Bellum, Jus In Bello, Jus Post Bellum, T.M.C. Asser Press: The Hague 2018.
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Russian Federation 1997). Finally, through activities contrary
to Article IV of the Convention on the Laws and Customs
of War on Land, namely the illegal inclusion of Crimea in
the Russian Federation, the Russian state also violates in-
ternational law governing the obligations of the occupying
power.

Taking into account the leading topic of this section —
that is, criminal liability of individuals for committing
international crimes — it should be emphasized that, in
addition to the responsibility of the Russian state for viola-
tions of international law!, we can talk about the criminal
responsibility of specific individuals (both on the Russian
and Ukrainian sides), who from 2014 to the present have
committed crimes classified as international core crimes, in
Crimea and Donbass. In legal terms, «there is a high proba-
bility that crimes against humanity and war crimes could be
committed as part of ongoing military operations», which
was confirmed by the Prosecutor’s Office of the International
Criminal Court in a statement in December 20202. It should
be emphasized that the Hague Tribunal operates on the
basis of complementarity principle, which indicates the
basic obligation to prosecute crimes by the state, in whose
interests it is, and the further activities of the ICC in cases

It should be added that since 2014 Ukraine has been pursuing an active policy aimed
at bringing Russia to international responsibility in various international courts
(«judicial front»), in particular the International Court of Justice in The Hague or
the European Court of Human Rights in Strasbourg. Det. : T. Lachowski, Prawo
miedzynarodowe praw cztowieka jako instrument przeciwdziatania skutkom powazne-
go naruszenia prawa miedzynarodowego publicznego — analiza wybranych aspektéw
przypadku agresji Federacji Rosyjskiej wobec Ukrainy (w latach 2014-2018), «Wschodni
Rocznik Humanistyczny» 2018, Vol. 15, no. 4, pp. 25-58.

See : Statement of the Prosecutor, Fatou Bensouda, on the conclusion of the preliminary
examination in the situation in Ukraine, 11.12.2020, https://www.icc-cpi.int/Pages/
item.aspx?name=201211-otp-statement-ukraine.
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where that State «does not want» or «cannot» condemn
criminal acts'.

It seems that the «modern postscript» described above has
become possible — along with a number of other factors —
also due to the lack of judicial review of Soviet crimes at
the international level («<Nuremberg-2»), and at the national
level (except for the Baltic States). The trial of the perpe-
trators of the most serious international crimes should not
be interpreted solely in terms of the individual criminal
responsibility of individuals, and as a guarantee that there
will be no such violations in the future. A state that decides
to settle accounts with its past sends a clear signal to the
international community, which definitively dissociates it-
self from criminal activity, accuses and condemns it at the
legal, political and moral levels. In the case of the Russian
Federation, such a situation did not occur — on the contrary,
pursuing its aggressive policy towards independent states
and once the Soviet republics, it commits illegal conduct
under international law («act of aggression», «international
crimes»), which at the same time forms the basis of the in-
ternational order. Thus, today’s Putinism has become a kind

It should be emphasized that the Ukrainian proceedings initiated over the events in
Crimea and Donbass were ineffective, largely due to the fact that domestic criminal
law did not comply with international criminal law (there are no relevant definitions
of international crimes). As a result, often instead of open cases, such as war crimes,
Ukrainian prosecutors decided to prosecute terrorist acts that were substantively
and formally inconsistent with the actual situation. The hope for a change in this
state of affairs was the adoption by the Verkhovna Rada of Ukraine in May 2021
of the law on the implementation of the provisions of international criminal law
and international humanitarian law in the domestic legal order,thereby adapting the
Ukrainian Criminal Code to the Rome Statute of the ICC. See: Y.Rudenko, Ukraine
moves closer to restoring justice for victims of Russia’s war crimes, «Euromaidan Press»,
26.05.2021, http://euromaidanpress.com/2021/05/26/ukraine-moves-closer-to-restor-
ing-justice-for-victims-of-russias-war-crimes;.
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of new embodiment of the former Soviet imperial policy
towards individual nations, who, in fact, did not voluntarily
end up in the «prison of the peoples».

CONCLUSIONS

Thirty years after the collapse of the USSR, the postulate
of the legal settlement of Soviet crimes has not yet been
implemented. It is mainly explained as due to political
restrictions and the fact thay the succesor of URSS, that
is, in the Russian Federation, there was no real discussion
about the calculations with communism; today’s Kremlin
policy is an attempt to rehabilitate the Soviet Union, rather
than stigmatizing totalitarian practices and criminal legacy.
The situation in other countries of the former Eastern bloc
(Poland, the Czech Republic, Romania and Germany in terms
of settlements with the GDR heritage) looks somewhat better
in this regard, although, given the former Soviet republics,
there are in fact only three Baltic states (de jure occupied
by the USSR in 1940-1941 and 1944-1991) and Ukraine after
the Revolution of Dignity took wider measures to review or
condemn the crimes of the Soviet regime.

This study tries to answer the questions, whether it is
possible to create a special international criminal tribunal
to deal with the crimes of communism (Soviet power), to
what Vladimir Bukovsky and Renato Cristin called in 2019.
Aware of many limitations, especially political (lack of will
on the part of Russia, indifference of Western European
countries, lack of coordination in this regard among the
countries of Central and Eastern Europe), but also legal
(the question of proper determination of the jurisdiction
of such a court in the sense of the subject, because most
of the potential perpetrators are already dead, object and
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time), it seems that such a court should be created, even if
it is «only» a symbolic court (also basing on the experience
of various truth and reconciliation commissions), but not
strictly criminal. Of course, the cooperation of many coun-
tries is needed to create it (preferably on the basis of an
agreement), as well as attracting a number of people from
different professions — lawyers, historians, political scien-
tists, sociologists, and finally — we need living victims and
witnesses of crimes. Attempts to do so are justified by at least
a few factors. First, bringing to justice those guilty of crimes,
many of which can be qualified as non-statutory, is the duty
of states under international law (both conventional and
customary). Secondly, examples of attempts to condemn the
most serious crimes, including the crime of genocide, some
Central and Eastern European countries (Poland, Ukraine,
the Baltic States), presented in this section, indicate the
importance of international law for the realization of the
most important rights of individuals, and post-authoritari-
an/post-totalitarian societies in general — that is, the right to
justice and the right to truth — as part of a policy to overcome
historical injustice, sometimes very remote in time (dealing
with the past). It is the memory of Soviet crimes, including
the «crime upon crimes», that was one of the key factors in
the resistance of these nations against the final and irrevers-
ible imposition of ideology on them homo sovieticus. Thirdly,
condemning the crimes of the USSR can be an effective tool
to counter the policy of negativism and historical revisionism,
which has been characteristic of Russia for years, although
similar attitudes are also familiar to the societies of other
states. Finally, dealing with the crimes of the past serves as
a legal, moral and political guarantee that such violations
will not occur in the future — this is especially important in
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the current (neo) imperial policy of the Russian Federation
(which is manifested in repeated violations of basic norms
of international law) regarding its closest neighbors, such
as Ukraine or Georgia.

The considerations presented in this section are also an
invitation to other researchers from various disciplines to
discuss the creation of an international criminal court —
the conditional «Nuremberg-2» — concerning the crimes
of the Soviet regime (and its satellites). It seems that the 30"
anniversary of the collapse of the «Soviet spike» is a good
reason for this, but also perhaps one of the last chances for
the actual establishment of such a tribunal and the final
settlement with the USSR.
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V.11

OCCUPATION OF CRIMEA AND
MILITARY INVASION OF DONBASS:
INTERNATIONAL LAW AND
RESPONSIBILITY OF THE RUSSIAN
FEDERATION

Although Russia is trying to portray the occupation of Crimea
as a reaction to the Revolution of Dignity, which the Russian
government calls a «fascist coup», a direct sign of the pre-
planned Russian invasion can be considered the creation of a
medal in Russia called «For the return of Crimea» and re-
warding the main participants of the events of that time who
made efforts for the so-called «reunification» of Crimea and
Russia. This medal is based on the unrealized model of the
Soviet medal «For the liberation of Crimea», however, it dif-
fers from its previous version by the presence of minting with
the exact date of the operation of accession of the Crimean
peninsula to the Russian Federation, i.e. February 20 —
March 18, 2014. Thus, this means that the beginning of the
operation under the command of the Ministry of Defense
of the Russian Federation in order to return Crimea began

! C. I'akman, Pociiicoko-ykpaincokuil KoHpAIKm 1000 mepumopiaabHoi npuHaAeicHOCT
Kpumy y xonmexcmi miscHapooHozo npasa, «Mediagopym: anasimuka, npozHo3u,
ingopmayiiinuil menedncmenms» 2014. Bun. 2, pp. 158-171, http://nbuv.gov.ua/UJRN/
mfapim_2014_2_15.
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two days before removal of the current president Victor
Yanukovych. In this way, the Russian Federation debunked
its own propaganda about the non-preliminary and un-
planned actions within the process of «return» of Crimea,
as according to Volodymyr Putin, the Russian Federation’s
measures to join the Crimean peninsula began only» after
receiving data on the mood of local residents following the
overthrow of the then legitimate president of Ukraine»'.

The occupation of the Crimean peninsula was only the
first step in the clearly planned actions of the Russian gov-
ernment to create «Novorossiya» consisting of at least nine
regions of Ukraine, as a geographically and socio-economi-
cally separated pseudo-state on the historical model of the
province of the Russian Empire under the same name as
mentioned above, which embodied in the transfer of hostil-
ities to Eastern Ukraine, to create a puppet state and realize
Russia’s imperial ambitions®. However, the heroic resistance
of Ukrainian volunteer patriots, the Ukrainian army, the
National Guard and volunteers as a result of bloody fighting
was able to stop the Russian invasion. As a result, today the
Russian Federation has been able to occupy only Crimea and
some are as of Donetsk and Luhansk regions (hereinafter
the ORDLO), continuing to conduct low-intensity hostilities
in the region.

Thus, in the first part of this chapter we consider the
legal substantiation of occupation of the Crimean penin-
sula through the prism of legal documents of international

! Ibid.

% C. Adamosuy, Pociticvkuil caid y popmyeanni «Hogopociiicmea» 3 memoio desinmezpauii
ITiedna i Cxody Yxpainu (1990-2016 pp.), [in:] Pociiicoka okynayis i deokynauyis Yxkpainu:
icmopis, cy4acHi 3azpo3u ma eukauku ceoeodenus (eds.) IL. Tai-Hroxauk, MII Jlecs:
Kwuis 2016, pp. 171.
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intergovernmental organizations, in particular the main
resolutions of the UN General Assembly, the OSCE and the
PACE. In the second part, we will analyze the invasion of the
Russian Federation and the occupation of certain districts
of Donetsk and Luhansk regions (ORDLO) in terms of inter-
national law. Also, the third part of this study will focus on
the international responsibility of the Russian Federation to
the World Community on the occupation of the Autonomous
Republic of Crimea and the deployment of the armed con-
flict in Donbass, despite the Russian Federation’s complete
non-recognition of being involved in the above events.

OCCUPATION OF THE AUTONOMOUS REPUBLIC
OF CRIMEA AND SEVASTOPOL BY THE RUSSIAN
FEDERATION

On February 22, 2014, following the victory of the Revolution
of Dignity, the Verkhovna Rada of Ukraine adopted a resolu-
tion on the removal of the then President of Ukraine, Viktor
Yanukovych. The Russian Federation, taking advantage
of the state’s vulnerability while the change of power, has
already begun the open process of «returning Crimea» and
joining the peninsula to Russia.! In parallel with the military
operation, Russia actively inspired numerous anti-Ukrainian
demonstrations in Crimea, which, in accordance with the
narratives of Russian propaganda, initiated the separation
of the territory of the peninsula from the sovereign Ukrainian
state. On February 27, 2014, the buildings of the Verkhovna
Rada of the Autonomous Republic of Crimea and the Council
of Ministers of the Autonomous Republic of Crimea were
captured by special forces in military ammunition with

''Y. Arbadgi, Russian annexation of Crimea:a five-year-old lighter, «Epistemological
studies in Philosophy, Social and Political Sciences» 2019, No 2 (1), p. 32.
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the complete absence of any identification marks (further
developments proved that it was the Russian special forces
which took part in the capture)’. Later on, the main strategic
points of the Autonomous Republic of Crimea, first of all,
Ukrainian military units, Belbek Airport and Simferopol
Airport were captured and eventually controlled by the
Russian occupation forces, which included numerous par-
amilitary groups of the so-called «Crimean self-defense
Cossacks» and Berkut personnel®.

The next step in the occupation of Crimea was a so-called
«referendum» on the accession of the peninsula to Russia.
A «referendum» was scheduled for March 16, 2014 under
the full control of the occupying forces after the capture
of the Parliament of the Autonomous Republic of Crimea.
According to the published results of the «referendum», ac-
cording to information on voter turnout, which was 81.4 %,
96.77 % of them voted for the accession of the Crimean pen-
insula to the Russian Federation. However, the leader of the
Crimean Tatar people, Mustafa Dzhemilev, openly called the
referendum illegitimate, after all, according to him, voter
turnout was no more than 32.4 % of the peninsula’s popula-
tion®. These data seem more objective, because the Crimean
Tatars, a large number of Ukrainians and even Russians
sometimes the entire villages boycotted the referendum.

I1. Tati-Hmwxauk, Okymnanis Ta aHekcis Kpumy Pocilicbkoio ®ezepariiero y 2014 p.
SIK aKT arpecii mpotu VkpaiHu: mepebir BTOpraeHHs i CBilYEHH MIXXHAPOAHOTO
3109uHYy, «['iyes: HayKoBUH BicHUK» 2017, Bum. 118, pp. 110-125, http://nbuv.gov.
ua/UJRN/gileya_2017_118_28.

Ibid.

€. I0piituyk, Oco6aMBOCTI 30BHINIHBOIOMITHYHO]I JeriTuMariii pebeperaymy B
ABTOoHOMHI pecny6urini Kpum 16 6epesust 2014 p.,«MixuapozgHi BizHocuHu. Cepist
«[oniTruni Hayku» 2015, Ne 5, http://[journals.iir.kiev.ua/index.php/pol_n/issue/
view/134.
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Moreover, shortly before the occupation, according to the
social research of the Razumkov Independent Analytical
Center (Razumkov Centre) 71.3 % of the Crimean population
considered Ukraine to be their homeland. What is interesting,
66.8 % of ethnic Russians living in Crimea at the time called
Ukraine their home. So, despite the efforts of the authorities
of the Russian Federation to justify their wrongdoing by
claiming that the «referendum» was the will of the locals,
the results of the above-mentioned social research indicate
the falsification of voting results by special services and oc-
cupiers of Russian origin’, let alone the general illegitimacy
of this farce. It was to turn out later that this operation to
«join» the Crimean peninsula to Russia was clearly planned
by the government of the Russian Federation, and as men-
tioned earlier, this is confirmed by the minting of the date
of the start of the operation to join the Crimea «February 20,
2014» on the so-called medal «For the return of the Crimea»,
the proof of this is the minting the date of the beginning
of the operation of joining Crimea «February 20, 2014» on
the so-called «For the return of Crimea» medal?. Moreover,
this was later repeatedly acknowledged by Putin himself.
Moreover, due to numerous recorded violations
of Ukrainian and international law during the organiza-
tion and conduct of this «referendum», Ukraine and the
World Community did not recognize the above-mentioned
referendum and its results as legitimate. In particular, in
accordance with Resolution A/RES/68/262 on the territorial

-

E. Tsybulenko, B. Kelichavyi, International Legal Dimensions of the Russian Occupation
of Crimea, [in:] S Sayapin, E. Tsybulenko, The Use of Force against Ukraine and International
Law: Jus Ad Bellum, Jus in Bello, Jus Post Bellum, T.M.C. Asser Press/Springer 2018,
DOI: 10.1007 /978-94-6265-222-4, pp.277-298.

% C. Taxman, Pociiicoko-ykpaincokuil Kongaikm..., c. 165.
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integrity of Ukraine, UN General Assembly states that ref-
erendum on Crimea’s accession to Russia has no legal force.
As a result, the Autonomous Republic of Crimea and the city
of Sevastopol were recognized as active territories of in-
dependent Ukraine. Furthermore, the General Assembly
called on all countries and international organizations not
to recognize any changes in the status of the Autonomous
Republic of Crimea after the so-called «referendum»!. UN
Resolution A/RES/71/205 on the human rights situation,
was one of the first to directly recognize the status of the
Autonomous Republic of Crimea, as a territory temporarily
occupied by the Russian Federation?. The latest Resolution on
the situation of human rights in the Autonomous Republic
of Crimea A/RES/75/192%, which was established accord-
ing to the report of the Third Committee (A/75/478/Add.3)
with reference to previous Resolutions A/RES/71/205¢% A/
RES/72/190°, A/RES/73/263 an important point is the appeal
of the General Assembly to international organizations and
specialized agencies of the UN system when mentioning
Crimea in their official documents and publications to use
«Autonomous Republic of Crimea and the city of Sevastopol,

! United Nations General Assembly Resolution on Territorial Integrity of Ukraine A/
RES/68/262. (Adopted on 27 March 2014), https://www.undocs.org/ru/A/RES/68/262.

* United Nations General Assembly Resolution on Situation of human rights in the
Autonomous Republic of Crimea and the city of Sevastopol, Ukraine A/RES/71/205
(Adopted on 19 December 2016), https://undocs.org/en/A/RES/71/205.

® United Nations General Assembly Resolution on Situation of human rights in the
Autonomous Republic of Crimea and the city of Sevastopol, Ukraine A/RES/75/192
(Adopted on 16 December 2020), https://www.undocs.org/A/RES/75/192.

* United Nations General Assembly Resolution on Situation of human rights in the
Autonomous Republic of Crimea and the city of Sevastopol, Ukraine A/RES/71/205 ...

® United Nations General Assembly Resolution on Situation of human rights in the
Autonomous Republic of Crimea and the city of Sevastopol, Ukraine A/RES/72/190
(Adopted on 19 December 2017), https://undocs.org/en/A/RES/72/190.
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Ukraine, temporarily occupied by the Russian Federation»,
the General Assembly also expressed its concern about the
Russian Federation’s failure to comply with the above-men-
tioned Resolutions, non-compliance with international
agreements and decisions of international organizations in
full, which led to reducing the level of respect for human
rights in the temporarily occupied territory. In addition,
this Resolution reaffirms that the occupying power blocks
access to the Crimean peninsula for a human rights mon-
itoring mission in Ukraine and implements inappropriate,
unjustified restrictive measures to combat the pandemic
COVID-19, which creates additional difficulties with the
realization of human rights for local residents. The res-
olution also condemns the retroactive application of the
laws of the Russian Federation, use of force and torture to
obtain false testimony by the Russian authorities®. In ad-
dition, another clear evidence of human rights violations
on the Crimean peninsula is persecution, illegal searches
of apartments and unjustified detentions of Crimean Tatar
people, who do not support the annexation of the peninsula.
The Russian authorities consider any negative comments
on social networks about the occupation and actions of the
Russian government on the peninsula as the acts of sepa-
ratism that carries criminal penalties of imprisonment for
up to two years®.

! United Nations General Assembly Resolution on Situation of human rights in the
Autonomous Republic of Crimea and the city of Sevastopol, Ukraine A/RES/73/263
(Adopted on on 22 December 2018), https://undocs.org/en/A/RES/73/263.

% United Nations General Assembly Resolution on Situation of human rights in the
Autonomous Republic of Crimea and the city of Sevastopol, Ukraine A/RES/75/192...

% E. Tsybulenko, A. Platonova, Violations of Freedom of Expression and Freedom of Religion
by the Russian Federation as the Occupying Power in Crimea (2019) «Baltic Journal
of European Studies» 2019, Vol. 9, No 3 (28), pp.134-147.
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It is worth noting that the resolutions of the UN General
Assembly within the bloc, concerning the occupation
of Crimea and the unstable situation in the waters of the
Black and Azov Seas, over the years have acquired a more
critical connotation in relation to the actions of the Russian
Federation as an occupying power. Thus, in Resolution
A/RES/74/17, the General Assembly, referring to the previous
Resolution A/ RES/73/194%, noted that the military seizure
of the territory of the Crimean peninsula is a direct violation
of international law. In addition, the increase in the armed
forces of the contract military was condemned as well as
the supply of weapon systems, in particular aircraft and
missiles capable of carrying nuclear weapons of the Russian
Federation in the Azov and Black Seas, which undermines
stability in the whole region. It was noted that the Russian
Federation, as an officially recognized occupying force of the
Crimean peninsula, violating navigation rights and freedoms
in the Black and Azov Seas, periodically intentionally blocks
the passage through the Kerch Strait and certain sea areas
under the pretext of military exercises?.

The definition of the Russian Federation as an occupier and
aggressor also appears in official documents of other inter-
national organizations. Thus, in accordance with Resolution
1990 «Reconsideration on substantive grounds of the pre-
viously ratified credentials of the Russian delegation»,

' United Nations General Assembly Resolution on Problem of the militarization of the
Autonomous Republic of Crimea and the city of Sevastopol, Ukraine, as well as parts of the
Black Sea and the Sea of Azov A/RES/73/194 (Adopted on 17 December 2018), https://
undocs.org/en/A/RES/73/194.

* United Nations General Assembly Resolution on Problem of the militarization of the
Autonomous Republic of Crimea and the city of Sevastopol, Ukraine, as well as parts
of the Black Sea and the Sea of Azov A/RES/74/17 (Adopted on 9 December 2019), https://
undocs.org/A/RES/74/17.
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Parliamentary Assembly of the Council of Europe (PACE)
considers that the actions of the Russian Federation, in
particular the military occupation of Ukrainian territory
and the threat of military force, recognition of the illegal
referendum, as well as the subsequent annexation of the
Autonomous Republic of Crimea and its accession to the
Russian Federation are obvious violations of internation-
al law, including the Charter of the United Nations! the
Organization for Security and Co-operation in Europe (OSCE)
Helsinki Final Act?.

What’s more important is that according to the OSCE
Parliamentary Assembly Resolution (2015) on «The
Continuation of Clear, Gross and Uncorrected Violations
of OSCE Commitments and International Norms by the
Russian Federation» actions of the Russian Federation on
the territory of the Autonomous Republic of Crimea and
the city of Sevastopol, as well as certain districts of Donetsk
and Luhansk regions should be regarded as acts of mil-
itary aggression against Ukraine. In addition, the OSCE
Parliamentary Assembly stressed that the Russian Federation
is the Occupying Power in the Autonomous Republic
of Crimea, and that is why it should be responsible for
granting admission to work and monitoring the situation
to international intergovernmental and non-governmental
organizations in the occupied territories®.

-

Charter of the United Nations, United Nations Organization, https://www.un.org/en/
about-us/un-charter/preamble.

Parliamentary Assembly of the Council of Europe (PACE) Resolution 1990 «Reconsideration
on substantive grounds of the previously ratified credentials of the Russian delegation»
(Adopted on 10 April 2014), http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-
EN.asprfileid=20882&lang=en.

% Parliamentary Assembly Resolution on The Continuation of Clear, Gross and Uncorrected
Violations of OSCE Commitments and International Norms by the Russian Federation

[X)
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It should be noted that refusal to recognize the referen-
dum results and the legitimacy of the «unification» of the
Autonomous Republic of Crimea to the Russian Federation
takes place at the level of sovereign states through indi-
vidual actions. An example of this is the recent situation
with a British destroyer HMS Defender in the waters of the
Autonomous Republic of Crimea in June 23 2021. According
to the Ministry of Defense of the United Kingdom, the de-
stroyer made a peaceful passage through the territorial
waters of Ukraine near Cape Fiolent (ARC) in accordance
with Article 17 of the United Nations Convention on the
Law of the Sea, UNCLOS)' in order to cross from the port
of Odessa to Batumi. This act confirms the non-recognition
of the affiliation of the Autonomous Republic of Crimea to
the Russian Federation by Britain, despite the loud disagree-
ment of the Russian Federation with such actions of Her
Majesty’s Navy?.

It is important to mention that according to paragraph 2
of Article 2 common to all 4 of the Geneva Conventions «On
the protection of victims of the 1949 war» the term interna-
tional armed conflict includes «partial or complete occupa-
tion of the territories of the High Contracting Party, even
if no armed resistance is offered to that occupation»®. The
fact of occupation of the Autonomous Republic of Crimea

(Adopted on 8 July 2015), https://www.oscepa.org/meetings/annual-sessions/2015-an-
nual-session-helsinki/2015-helsinki-final-declaration/2282-07.

! United Nations Convention on the Law of the Sea (Adopted on 10 December 1982), https://
www.un.org/Depts/los/convention_agreements/texts/unclos/UNCLOS-TOC.htm.

% A Serdy, What Does the Law of the Sea Say About the HMS Defender Incident? «The
Maritime Executive», 28.06.2021, https://www.maritime-executive.com/editorials/
what-does-the-law-of-the-sea-say-about-the-hms-defender-incident.

8 Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field. (Adopted on 12 August 1949), https://ihl-databases.icrc.org/applic/
ihl/ihl.nsf/INTRO/365?0penDocument, Art.2(2).
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is recognized by most countries and international organi-
zations on the world stage, that satisfies the above criteria
for determining the existence of an international armed
conflict. In addition, despite the spread of misinformation
about the lack of resistance from the population of the
Crimean peninsula during the annexation, the first official
victims of occupation were: Reshat Ametov, a participant
in a protest action against the occupation of Crimea, which
was found with traces of brutal torture after he disap-
peared aster visiting the Simferopol military registration
and enlistment office, and Ensign Sergei Kokurin who
was shot dead during the storm of the Photogrammetric
Center of the Main Administration Operational Support
to the Armed Forces of Ukraine in Simferopol'. Today it is
known about the deaths of at least 6 people, however, due
to the refusals of the Russian Federation to provide man-
dates for the work of international organizations, there is
reason to believe that these data on the number of dead
and missing citizens who opposed the Russian occupation
of Crimea are not accurate®. Despite the above, it is obvi-
ous that there is resistance of local residents against the
occupation of the Autonomous Republic of Crimea by the
Russian Federation.

In order to classify the actions of the Russian Federation
in the Autonomous Republic of Crimea as an international
armed conflict there is also a Preliminary Report of the
International Criminal Court (ICC). Report on Preliminary

M. Kouresnes, KprBaBa aHeKcist 6e3 «3KOZHOTO IOCTPiay», «poMazicbke», 16.03.2017,
https://hromadske.ua/posts/richnicya-aneksii-krimu.

Situation of human rights in the temporarily occupied Autonomous Republic of Crimea
and the city of Sevastopol (Ukraine), Office of the United Nations High Commissioner
for Human Rights, http://www.ohchr.org/Documents/Countries/UA/Crimea2014_2017_
EN.pdf.
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Examination Activities (2018) says that the events in Crimea
and Sevastopol constitute a state of occupation, which con-
tinues to this day and, accordingly, there is an international
armed conflict!.

OCCUPATION BY THE RUSSIAN FEDERATION
OF SEPARATE DISTRICTS OF DONETSK AND LUHANSK
REGIONS (ORDLO)

After the occupation of the Autonomous Republic of Crimea,
the armed conflict was continued by Russia on the territories
of Eastern Ukraine. Therefore, it should be noted that the
military conflict in some districts of Donetsk and Luhansk
regions (ORDLO) should be considered as a full-fledged
continuation of the Russian Federation’s aggression against
Ukraine, which was launched in the Autonomous Republic
of Crimea?.

The actions of the Russian Federation in many resolutions
of international organizations, including the OSCE?, PACE?,
are clearly defined as military aggression, occupation of part
of Ukrainian territory and even as ‘the ongoing Russian war
against Ukraine™, and the International Criminal Court

! Report on Preliminary Examination Activities 2018, International Criminal Court
(ICC), https://www.icc-cpi.int/Pages/item.aspx?name=181205-rep-otp-PE.

? €. ubynenxo, 1. Terepa, MixxHapoaHO-TIpaBoBa KBatidikalia okymnanii Jou6acy.
TlceBpozep:xaBy i KomaboparioHisM Ha 11iit Teputopii, «IIpaBo YKpalHU: OPUANIHUN
)KypHam» 2020, c. 65-79, ISSN 1026-9932.

% OSCE Parliamentary Assembly’s Resolution the Continuation of Clear, Gross and Uncorrected
Violations of OSCE Commitments and International Norms by the Russian Federation
(2015), http://old.oscepa.org/meetings/annual-sessions/2015-helsinki-annual-ses-
sion/2015-helsinki-final-declaration/2282-07.

* PACE Resolution on Political consequences of the Russian aggression in Ukraine, 2132
(Adopted on 12 October 2016), http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-
en.asp?fileid=23166&lang=en.

® PACE Resolution on Humanitarian consequences of the war in Ukraine, 2198 (Adopted
on 23 January 2018), http://assembly.coe.int/nw/xml/XRef/Xref- XML2HTML-en.
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considers this situation as an international armed conflict
on the territories of Eastern Ukraine, as evidenced by direct
armed clashes between the armed forces of the Russian
Federation and Ukraine, which began no later than July
14, 2014,

We will consider why the position of Ukraine and most de-
mocracies, expressed both in the official statements of their
representatives and in the above-mentioned resolutions, that
Russia’s actions in Eastern Ukraine qualify as aggression
against Ukraine with the occupation of certain territories, is
completely legally justified in accordance with UN General
Assembly Resolution A/RES/29/3314 on the definition of ag-
gression.” The resolution lists and characterizes the actions
of one state against another, the existence of which fully
confirms the existence of aggression.

In accordance with Article 1 of the above-mentioned
Resolution:

Aggression is the use of force by a foreign state against the
sovereignty, territorial integrity or political independence
of another state or in any other way that is incompatible
with the UN Charter?®.

In addition, Article 3 of this Resolution deals with certain
actions that qualify as an act of aggression, regardless of the
fact of declaration of war.

In addition, Article 3 of this Resolution deals with certain
actions that qualify as an act of aggression, regardless of the
fact of declaration of war.

asp?fileid=24432&lang=en.

! Report on Preliminary Examination Activities 2018...

? United Nations General Assembly Resolution on Definition of Aggression A/RES/29/3314
(Adopted on 14 December 1974), http://www.un-documents.net/a29r3314.htm.

® Ibid, Art.1.
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a) Thus, under Article 3 (a), an act of aggression is:

Invasion or attack by the armed forces of a State on the
territory of another State or any military occupation, what-
ever its temporary nature, resulting from such invasion or
attack, or any annexation by force of the territory of another
State or parts thereof.

Confirmation of this point regarding the qualification
of the actions of the Russian Federation as aggression is
the use in the east of Ukraine of the Special Operations
Forces (SSO), which are part of the regular armed forces
of Russia. From the very beginning of the conflict, the SSO
of the Russian Federation took an active part?®in the seizure
of buildings and the distribution of weapons to collabora-
tors®. But since the summer of 2014, the land and airborne
troops of the Armed Forces of the Russian Federation have
been directly involved in hostilities. The largest units of the
Russian army were used during the Ilovaysk events, as well
as during the assault on Debaltsev. The collaborators them-
selves have repeatedly noted that the presence of regular
Russian troops was crucial to victory in battle*.

! United Nations General Assembly Resolution on Definition of Aggression A/RES/29/3314...,
Art.3(a).

% T. Bukkvoll, Russian Special Operations Forces in Crimea and Donbas, «Parameters»
2016, Vol. 46, No. 2, https://press.armywarcollege.edu/parameters/vol46/iss2/4.

% E.Tsybulenko, J. Francis, Separatists or Russian Troops and Local Collaborators? Russian
Aggression in Ukraine: The Problem of Definitions, [in:] S Sayapin, E. Tsybulenko, The
Use of Force against Ukraine and International Law: Jus Ad Bellum, Jus in Bello, Jus Post
Bellum, T.M.C. Asser Press/Springer 2018, DOI: 10.1007 /978-94-6265-222-4, pp.125-
127.

* T. Parfitt, Separatist fighter admits Russian tanks, troops ‘decisive in eastern Ukraine
battles, «The Telegraph», 31.05.2015, https://www.telegraph.co.uk/news/worldnews/
europe/russia/11506774/Separatist-fighter-admits-Russian-tanks-troops-decisive-in-
eastern-Ukraine-battles.html.
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Even if at the initial stage of the war due to the confu-
sion of wartime in the occupied territories of ORDLO there
were some separate gangs not controlled by the Russian
Federation, in recent years all militant units were taken
under effective control of the Russian command, moreover,
were reduced to two corps. «1** Army Corps» of the «<DPR»
and «2™@ Army Corps» of the «LPR». Both of the above-men-
tioned army corps are de facto part of the newly formed 8™
Guards General Army of the Russian Federation®.

It is necessary to note separately the presence of the lat-
est Russian weapons on the territory of ORDLO, which has
never been registered with the Armed Forces of Ukraine.
Thus, the statement of militants-collaborators of Donbass
about seizure of the weapon of the Ukrainian army is untrue.
Such models of military armament as battle tanks T-72BA,
T-72B3 and T-90A; armored personnel carriers BTR-82A;
special vehicles for transportation of personnel GAZ-233014
«Tiger», GAZ-39371 «Vodnik» and KamAZ-43269 «Shot»; ar-
mored trucks Mustang KamAZ-5350; rocket systems of volley
fire 2B26 «Grad-K»; ground artillery reconnaissance station
1RL232-2M «Leopard»; tactical surface-to-air missile systems
9K332 «TorM-2»; anti-aircraft missile and cannon systems
96K6 «Pantsir-C1l»; complexes of electronic counteraction
(REP) RB-341V «Leer-3» and «Mercury-BM»; unmanned
aerial vehicles (UAVs) «Granat-1», «Granat-2», «Outpost»,
«Orlan-10», «Eleron-3SV» and «Zastava», etc., are not only
proof of Russia’s supply of weapons to the occupied ter-
ritories of Ukraine, but it also serves as an indisputable
proof of the existence of professional soldiers on the occu-
pied territories of Ukraine, because, without prior specific

! E. [Te16ynenxo, [ToaeMy UX HeJlb3s Ha3hIBaTh «CeMapaTUCTaMU»?> «PerroH. DxcrepT»,
14.01.2019, https://region.expert/ordlo/.
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military training, ordinary inexperienced military «miners
and tractor drivers» would not be able to use high-tech
Russian weapons’.

The most notorious case of Russian intervention is the
downing of a Malaysian passenger Boeing 777 over the
occupied territories of Ukraine on an international flight
MH17, and as the result killing all passengers and crew
of 298 people, including 80 children.

According to the findings of the International Commission
of Inquiry, the plane was shot down by SAM «Buk», which
belonged to the 53rd Air Defense Brigade of the Russian
Armed Forces and was delivered to Ukraine from Russia
on the day of the crash, and after launching the missile
which shot down the plane, SAM «Buk» was returned on
the Russian territory?.

A detailed list of units and subdivisions of the Russian
army, a list of personnel and command of the Russian
Federation that took a direct part in the war against Ukraine,
as well as military equipment provided to collaborators,
can be found in the database of the international volunteer
community Inform Napalm?.

b)According to Article 3 (b) of the UN Resolution on the
Definition of Aggression, the second act meaning direct
aggression is:

! Balaban M., Donbas in Flames: Guide to the Conflict Zone, NGO «Prometheus» 2017,
https://prometheus.ngo/wp-content/uploads/2017/04/Donbas_v_Ogni_ENG_web_1-4.
pdf, pp.74-80.

% Update in criminal investigation MH17 disaster, Netherlands Public Prosecution
Service, 24.05.2018, https://www.prosecutionservice.nl/topics/mh17-plane-crash/
news/2018/05/24/update-in-criminal-investigation-mh17-disaster.

® Database of Russian Aggression, InformNapalm, 12.04.2018, https://informnapalm.
org/en/?s=database.
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Bombing by one state’s armed forces the territory of an-
other state or the use of any weapon by this state against
the territories of another state’.

In the summer of 2014, numerous artillery shellings
of Ukrainian ORDLO territories from the territory of the
Russian Federation were documented, including with the
use of volley fire systems?. The special insidiousness of such
shelling, as a result of which Ukrainian troops suffered heavy
losses, was that the Ukrainians could not return fire in re-
sponse, as this could serve as a pretext for a larger offensive
by Russian troops on Ukrainian territory. Given the above
facts, it can be argued that such artillery shelling is a direct
manifestation of Russia’s aggression against Ukraine.

c) Article 3 (c) deals with another type of controlled ac-
tions that are qualified as aggression:

Blockade of ports or shores of a state by the armed forces
of another state®.

The Kerch Strait, which is controlled by the Russian
Federation, is the point of entry into the Sea of Azov, and
as a consequence, also the main reason for the blockade
of Ukrainian ports®. After the illegal construction of the
Kerch Bridge, cargo turnover and the number of vessels
serviced by the port has almost halved, as a result, in 2018
the amount of losses for Ukraine reached 6 billion hryvnias.

! United Nations General Assembly Resolution on Definition of Aggression A/RES/29/3314...
,Art.3(b).

% S. Case, K. Anders, Putin’s Undeclared War: Summer 2014-Russian Artillery Strikes
against Ukraine, Bellingcat, https:/www.bellingcat.com/app/uploads/2016/12/
ArtilleryAttacks_withCover_EmbargoNote.pdf.

3 United Nations General Assembly Resolution on Definition of Aggression A/RES/29/3314...,
Art. 3(c).

* 1. Tokapra, I. AHHiTOBa, A30BCHKUI KOHMIIKT: 1K Pocis «Bimxumae» A30B, «Kpum.
Peaii», 29.11.2019, https://ua.krymr.com/a/azovskyi-lonflikt-azovske-more-kerch-
enska-protoka/30287137.html.
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One of the reasons for the blockade is the height of the
bridge, which does not allow some large commercial vessels
to pass under the arch of this new building’. In addition,
since April 30, 2018, maritime border guards of the Russian
Federal Security Service have significantly increased the
number of spot checks and detentions aimed at foreign
ships bound for the ports of Mariupol and Berdyansk, and
therefore were in the passage between the Kerch Strait and
the Sea of Azov®. The Russian authorities justified such a
blockade in order to ensure security in the Kerch Strait and
especially under the arch of the Kerch Bridge. In addition,
Article 3 (d) of the aforementioned UN Resolution refers to
the qualification of an attack by a state’s armed forces on
the naval forces and navy of another state as another sign
of the existence of aggression.

Thus, the escalation of the situation with the economic
blockade of Ukrainian ports in the Sea of Azov took place
in November 2018, when ships of the Naval Forces of the
Armed Forces of Ukraine attempted to cross the Kerch
Strait to cross the Sea of Azov. It was then that the forces
of the Russian Navy and Coast Guard opened fire and cap-
tured three Ukrainian warships and captured 24 Ukrainian
sailors, 6 of whom were wounded?®. Again, such actions
are qualified as Russia’s aggression against Ukraine, in
accordance with Article 3 (d) of the UN Resolution on the
Definition of Aggression. Up to now, the Russian Federation
has partially unblocked the passage under the Kerch Bridge,

! M.Tomasios, «MepTBe» Mope: K Pocist 3HUIIYE CyAHOILIABCTBO Ha A30Bi, «<EKOHOMIYHA
npapga», 04.12.2019, https://www.epravda.com.ua/publications/2018/12/4/643247.

% C.Jlopom, Ik A30B i KepueHChKa MPOTOKA MIOCTPaXkAaniu Bij aHekcii Kpumy, «BBC-
Vkpaina», 16.03.2020, https://www.bbc.com/ukrainian/features-50486941.

* Tokapra, I. AHHiTOBa, ASOBCHKUU KOHOIIKT: 2k Pocis...
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however, repeated inspections and detentions of ships have
become a mandatory part of the process of crossing ships
from the Black Sea to the Sea of Azov. Moreover, there is
a possibility of a complete blockade of ports in the Sea of
Azov in case of escalation of the military conflict on the
territories of ORDLO".

d) According to the last provision of Article 3 of the UN
Resolution on the Definition of Aggression, an act meaning
aggression is:

Expulsion by or on behalf of a State of armed gangs,
groups, unregulated forces or mercenaries who commit
acts of armed force against another State that are so serious
that they are equivalent to, or substantially involved in, the
acts listed above?.

Confirmation of the above position is that in addition to
the regular Russian army, mercenaries of Wagner’s private
military company (Wagner’s APC) and more than 10,000
Russian «volunteers» who were involved in the war in
Donbass through the Union of Volunteers of Donbass were
sent to the territory of ORDLO®.

Although Wagner de jure is considered a private secu-
rity company, it should be considered de facto a Russian
military structure, as it is systematically funded by the
Russian Federation, uses weapons provided by Russia and
is under the command of retired lieutenant colonel of the
Armed Forces of the Russian Federation and a friend of V.

! Thid.

2 United Nations General Assembly Resolution on Definition of Aggression A/RES/29/3314...,
Art.3(g).

3 Statement by the Delegation of Ukraine at the 832™ FCS Plenary Meeting FSC.DEL/202/16,
Permanent Mission of Ukraine to the International Organizations in Vienna,
13.10.2016, http://www.osce.org/fsc/276271?download=true.
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Putin — Dmitry Utkin'. Wagner’s mercenaries are used by
Russia not only on the territory of Ukraine, but also in other
countries, including Syria and Libya, and their transfer to
Syria was carried out by military transport aircraft of the
Russian Air Force. Another confirmation that the private
military company Wagner is a de facto military structure
of the Russian Federation is that the activities of the Wagner
APC, as a private company, on the territories of ORDLO fall
under Article 359 («mercenary») of the Criminal Code, which
states that recruitment training, financing or other material
support of the mercenary, as well as its use in armed conflict
or hostilities in foreign countries provides for up to 8 years in
prison, but no criminal case has been initiated in Russia®

Considering the separate phenomenon of recruitingand
sending «volunteers» to the occupied territories of Ukraine,
it becomes clear that the involvement of Russian volunteers
in the war is not only through a separate organization «Union
of Donbass Volunteers», but also through other organiza-
tions?, including those with the support of Russian military
enlistments. Moreover, Russian border guards do not prevent
these individuals from crossing the Ukrainian border on
the Russian side, which has been officially declared closed
by the Ukrainian side.

Thus, Russia’s actions on the territories of the ORDLO
correspond to five of the seven (though even one would be
enough) paragraphs of Article 3 of UN General Assembly
Resolution 3314 (XXIX), which determines the existence of an

! Database of Russian Aggression...
? Tlyrin mybsivHo 36pexas, BiAMOBiZa09M Ha 3aNUTaHHA XypHaiicra npo [IBK
“Baruepa”: CBY Ta InformNapalm Biapearysanu Ha Hioro 6pexsio, «InformNapalm»,
20.12.2020, https://informnapalm.org/ua/putin-publichno-zbrekhav-vidpovidai-
uchy.
% Statement by the Delegation of Ukraine at the 832°* FCS Plenary Meeting...
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act of aggression in the actions of the Russian Federation
against Ukraine.

However, Russia denies its involvement in any action on
the ORDLO territories, and at the same time seeks to build
a reputation as a peacekeeping state not involved in the
conflict. That is why it is worth mentioning the existence
of so-called <humanitarian convoys» that Russia has repeat-
edly sent to the Donbass for the pseudo-purpose of «helping
the civilian population». This situation cannot be considered
as humanitarian activity, as such «<humanitarian convoys»
arrived in the complete absence of a request for assistance
from the injured party, i.e., the Ukrainian authorities, and
even in the absence of Ukraine’s consent to receive these
«humanitarian convoys»'. Moreover, the refusal of the
Russian authorities to allow the review of the composition
of <khumanitarian convoys» for the Ukrainian side and even
such a respectable organization operating on the principles
of neutrality and impartiality as the International Committee
of the Red Cross suggests that the content of such convoys is
inconsistent with the basic legal definition of humanitarian
aid. Therefore, there is reason to believe thatvhumanitarian
convoys» are used to cover up the fact of transportation
of Russian army personnel, military equipment and weapons
on the territory of ORDLO, as well as the evacuation of the
bodies of the dead Russian occupiers.

As for the status of the territories occupied by Russia,
since the Russian Federation denies its presence in the
ORDLO, we need to use a test of «effective control» to de-
termine whether the situation is qualified as an occupation

! M. AHTOHOBHMY, [TpaBo Ha ryMaHiTAPHY ZOTIOMOTY TIif 9ac 36pOMHOr0 KOHMIIKTY i
Bi/ZITIOBiZIa/IBHICTD 3a HOTO IOPYIIEHHS 3TiZIHO 3 MDKHAPOAHUM IIpaBoM, «Haykosi
sarmcky HaVYKMA. I0puguani Haykm» 2015, T. 168, pp. 93-94.
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from the point of view of international humanitarian law.
According to the 2016 Commentary to Article 2 of the Geneva
Conventions for the Protection of Victims of War of 1949, this
test requires three elements, namely: 1. the armed forces
of a foreign state are physically on another’s territory without
the consent of the local sovereign; 2. the ability of foreign
forces to exercise power over the relevant territory instead
of the local sovereign; and 3. the related inability of the
latter to exercise its power over the territory*.

The above data can clearly show that all three criteria are
met and, accordingly, the territories occupied in Eastern
Ukraine as a result of Russian aggression are occupied by
the Russian Federation. It is noteworthy that at the initial
stage of the conflict, Russia did not burden itself even to
find local collaborators to occupy leading political positions.
For example, the first so-called «Chairman of the Council
of Ministers of the Donetsk People’s Republic» was a Russian
citizen, Alexander Borodai, who was closely associated with
the Russian secret services. Now the occupied territories
are fully managed and financed by the Russian Federation,
the territory is transferred to the ruble zone, the population
is issued Russian passports.

LIABILITY OF THE RUSSIAN FEDERATION FOR
VIOLATION OF INTERNATIONAL LAW

Today, Ukraine is trying to use the full range of international
courts and arbitrations to bring the Russian Federation to
justice.

' Commentary of 2016, Geneva Convention (I) for the Amelioration of the Conditions
of Wounded and Sick in Armed Forces in the Field. (Adopted on 12 August 1949), https://
ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&doc-
umentId=BE2D518CF5DES4EAC1257F7D0036B518.
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One of Ukraine’s lawsuits against Russia is a lawsuit at the
United Nations International Court of Justice. Unfortunately,
the court’s jurisdiction is limited, so Ukraine’s lawsuit was
considered under only two conventions that do not cov-
er the term «aggression» (which made it impossible for
Ukraine’s position to demand that Russia to be recognized
as an aggressor), namely the International Convention for
the Suppression of the Financing of Terrorism ! and the
International Convention on the Elimination of All Forms
of Racial Discrimination?, which had jurisdictional reser-
vations and of which both Ukraine and Russia were mem-
bers. Accordingly, the case of Ukraine v. Russia in the UN
International Court of Justice was entitled «Application
of the International Convention for the Suppression of the
Financing of Terrorism and the International Convention
on the Elimination of All Forms of Racial Discrimination
(Ukraine v. Russia)» and of the International Convention on
the Elimination of All Forms of Racial Discrimination (Ukraine
v. Russian Federation)®.

Thus, the Ukrainian side argued that the Russian
Federation supported illegal armed groups in the Donbass
by financing and providing weapons, as well as actively pro-
moting a campaign of ethnic discrimination against non-Rus-
sians on the Crimean peninsula and a policy of eliminating

! International Convention for the Suppression of the Financing of Terrorism (adopted on
9 December 1999), https://treaties.un.org/doc/db/terrorism/english-18-11.pdf.

* International Convention on the Elimination of All Forms of Racial Discrimination
(Adopted on 21 December 1965), https://www.ohchr.org/en/professionalinterest/pages/
cerd.aspx.

* Application of the International Convention for the Suppression of the Financing
of Terrorism and of the International Convention on the Elimination of All Forms
of Racial Discrimination (Ukraine v. Russian Federation),https://www.icj-cij.org/en/
case/166.
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cultures of non-Russians. An example of the above policy
is the ban on the activities of the Mejlis of the Crimean
Tatar people.

A previous court ruling on precautionary measures, which
Russia has defiantly ignored, was to oblige the Russian
Federation to refrain from restricting the Crimean Tatar
People’s Majlis. Also, the court called for maintaining a
proportional level of access to education in the Autonomous
Republic of Crimea in Ukrainian®. A resolution on the merits
of the dispute is expected in the future.

Another case concerning the rights of the population
of the Crimean peninsula due to the events connected with
the annexation of the peninsula by the Russian Federation
was «Ukraine v. Russia (concerning Crimea) 20958/14» ac-
cording to the statement of Ukraine against the Russian
Federation to the European Court of Human Rights, in ac-
cordance with Article 33 of the Convention for the Protection
of Human Rights and Fundamental Freedoms.

The Government of Ukraine sent a statement containing
a list of systematic human rights violations under Articles 2
(Right to Life), 3 (Prohibition of Torture), 5 (Right to Freedom
and Security), 6 (Right to a Fair Trial), 8 (Right to respect for
private and family life), 9 (Freedom of thought, conscience
and religion), 10 (Freedom of expression), 11 (Freedom of as-
sociation) of the Convention for the Protection of Human
Rights and Fundamental Freedoms (further — «Convention»),
Article 14 (Prohibition of discrimination) of the Convention in
conjunction with Articles 3, 5, 6, 8, 9, 10, 11 of the Convention,
Article 18 (Limitation on Use of Restrictions on Rights) in
conjunction with Article 6 of the Convention and Articles 1

! Ibid.
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(Protection of Property), 2 (Right to Education) and 3 (Right to
Free Elections) of the First Protocol to the Convention, Article
2 (Freedom of Movement) of the Fourth Protocol to the
Convention, Article 1 (General Prohibition of Discrimination)
of the Twelfth Protocol to the Convention.

An important goal of Ukraine in this case is to prove the
fact of effective control of the Russian Federation over the
territory of the Autonomous Republic of Crimea, as well as
the protection of human rights in this temporarily occupied
territory of the peninsula. Thus, on January 14, 2021, the
Grand Chamber of the European Court of Human Rights
ruled on the admissibility of this case for further trial’.

Also, Ukraine filed a lawsuit against Russia for violation
of the rights and freedoms of the 71 citizens of Ukraine,
who were illegally detained/are still being held in the tem-
porarily occupied territory of the Autonomous Republic
of Crimea and the territory of the Russian Federation. This
case «Ukraine v. Russia (VII) No.38334/18» concerns the use
of torture and psychological pressure on illegally detained
Ukrainian citizens. Moreover, convicts are held in inade-
quate, unsanitary conditions and are regularly denied by
the Russian authorities to provide adequate medical care.
At the moment, this case is under consideration for its ad-
missibility for further trial®

It should be noted that due to numerous human rights vio-
lations on the occupied territories of Donetsk and Luhansk
regions, as well as the downing of a Malaysian passenger

! Ukraine v. Russia (reCrimea) no. 20958/14, European Court of Human Rights https://
www.echr.coe.int/Pages/home.aspx?p=hearings&w=2095814_11092019&lan-
guage=lang.

? Grand Chamber Admissibility Decision in the case of Ukraine v. Russia (re Crimea) (app
nos 20958/14 and 38334/18), European Court of Human Rights, https://www.refworld.
org/cases,ECHR,60016bb84.html.
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Boeing 777, the Ukrainian authorities have submitted com-
ments to the European Court of Human Rights on additional
issues in the case of Ukraine and the Netherlands v. Russia
(applications No. 8019/16, 43800/14 and 28525/20)".

On November 27, 2020, by the decision of the Grand
Chamber of the European Court of Human Rights, this case
was joined to the case «Ukraine v. Russia (II)» (a case of ab-
duction, actual transportation to the territory of the Russian
Federation and attempts DNR and LNR) and the case «Ukraine
v. Russia (concerning Eastern Ukraine) «. From now on, the
above cases will be hereinafter referred to as «Ukraine and
the Netherlands v. Russia (applications No. 8019/16, 43800/14
and 28525/20)» and by the decision of the Grand Chamber,
will be considered on November 24, 20212

The occupation of the Crimean peninsula also caused
losses to certain legal entities. Thus, Joint-Stock Company
PrivatBank Commercial Bank and Finance Company Finilon
have started arbitration (Joint Stock Company Commercial
Bank PrivatBank and Finance Company Finilon, Limited
Liability Company v. The Russian Federation, Permanent Court
of Arbitration (PCA) Case No. 2015-21) in accordance with
the Arbitration Rules of the United Nations Commission on
International Trade Law (UNCITRAL) against the Russian
Federation in accordance with the Agreement between the
Cabinet of Ministers of Ukraine and the Government of the
Russian Federation on Investment Promotion and Mutual
Protection. PrivatBank and Finance Company Finilon com-
plained about Russia’s violation of the Agreement, taking

' Grand Chamber Admissibility Decision in the case of Ukraine and the Netherlands v.
Russia (nos. 8019/16, 43800/14 and 28525/20), European Court of Human Rights,
https://www.echr.coe.int/Pages/home.aspx?p=hearings/gcpending&c.

* Ibid.
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measures that corresponded to the expropriation of the
bank’s assets and made it impossible to carry out banking
activities in the Autonomous Republic of Crimea’.

Another company that also initiated arbitration against
the Russian Federation on the basis of violations of a number
of articles of the Agreement between the Cabinet of Ministers
of Ukraine and the Government of the Russian Federation
on investment, promotion and mutual protection (including
the article prohibiting expropriation of assets) was NJSC
Naftogaz of Ukraine (PCA Case No. 2017-16, NJSC Naftogaz
of Ukraine etal.v. the Russian Federation). Thus, the Tribunal
has established, as in the previous case, the liability of the
Russian Federation for breach of the above agreement,
however, there is no decision yet on the obligation to pay
the defendant $5.2 billion at the request of the plaintiff.

Oschadbank, in turn, filed a lawsuit against Russia to
the International Court of Arbitration of the International
Chamber of Commerce.

Another, no less important case against the Russian
Federation is the Dispute before an Arbitral Tribunal consti-
tuted under Annex VII to the 1982 UN Convention on the Law
of the Sea concerning coastal state rights in the Black Sea, Sea
of Azov, and Kerch strait (Ukraine v. the Russian Federation)®.
This case was initiated by Ukraine on the basis of Russia’s
misuse of carbon and marine resources in the waters of the

! JSC CB PrivatBank v. The Russian Federation, Permanent Court of Arbitration (PCA),
https://pca-cpa.org/en/cases/130.

NJSC Naftogaz of Ukraine (Ukraine) et al. v. The Russian Federation, Permanent Court
of Arbitration (PCA), https://pca-cpa.org/en/cases/151.

Dispute before an Arbitral Tribunal constituted under Annex VII to the 1982 UN Convention
on the Law of the Sea concerning coastal state rights in the Black Sea, Sea of Azov, and
Kerch strait (Ukraine v. Russian Federation), PCA Case No. 2017-06, https://pca-cpa.
org/en/cases/149.
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Autonomous Republic of Crimea, which under international
law and recognition of other states on the world stage is the
legal territory of Ukraine, which means that the Russian
Federation illegally uses natural resources without the au-
thorization of Ukraine, i.e. violates the rights of Ukraine in
accordance with the UN Convention on the Law of the Sea.
Russia’s position on this case is a clear denial of the Tribunal’s
jurisdiction over Ukraine’s claim. However, a decision on
the dispute has not been formally issued yet’.

One of the latest cases in the Black Sea was the «Dispute
concerning the detention of three Ukrainian naval vessels and
the twenty-four servicemen on board», which was brought be-
fore the International Tribunal for the Law of the Sea after
the shelling of Ukrainian warships (during their attempt to
cross the Kerch Strait to relocate ships to the ports of the
Sea of Azov) on November 25, 2018, the Russian Federation
detained warships and personnel in order to prosecute them
contrary to the UN Convention (UNCLOS — United Nations
Convention on the Law of the Sea), according to which naval
vessels and personnel have absolute immunity and cannot
be arrested by foreign states.

Thus, the preliminary purpose of Ukraine’s lawsuit is
to find Russia guilty of violating the provisions of the UN
Convention on the Law of the Sea, and to obtain compensa-
tion for the damage caused by the above violation.

Moreover, on May 25, 2019, despite the Russian Fede-
ration’s refusal to participate directly in the case, the
International Tribunal for the Law of the Sea issued an or-
der requiring the Russian Federation to immediately release
the Ukrainian vessels Berdyansk, Nikopol and Yani Kapu,

! Ibid.
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to return them under the control of Ukraine, as well as to
immediately release the detained Ukrainian servicemen
and allow them to return to Ukraine. However, 24 service-
men were returned to Ukraine only on September 7, 2019,
and warships were handed over to Ukraine on November
18 without equipment and only as material evidence in
the criminal proceedings of the Russian Federation (after
Russia’s previous proposal to transfer ships and servicemen
only with Ukraine’s guarantees of involvement detainees to
criminal liability under Russian law). At present, the case is

in the process of considering the positions of the parties!.

According to the above situation with the seizure of three
Ukrainian warships and 24 sailors, Ukraine has also filed an
international lawsuit against the Russian Federation to the
European Court of Human Rights for violating the rights
of captured Ukrainian servicemen in the case «Ukraine v.
Russia case. (VIII) No.55855/18». The Ukrainian government
alleges violations of the rights of 24 servicemen as a result
of an illegal attack on three Ukrainian warships, the wound-
ing and capture of Ukrainian sailors, and the illegal arrest
and detention of Russian sailors. This case is currently being
considered for admissibility for further trial®.

It should be noted that despite the fact that Ukraine is
not a member of the International Criminal Court, the
Government of Ukraine has recognized adhoc jurisdiction
of this court. The official results of the Prosecutor’s Office
preliminary investigation into the situation in Ukraine

! Dispute before an Arbitral Tribunal constituted under Annex VII to the 1982 United
Nations Convention on the Law of the Sea concerning the detention of three Ukrainian
naval vessels and the twenty-four servicemen on board (Ukraine v. Russian Federation),
PCA Case No. 2019-28, https://pca-cpa.org/ru/cases/229.

% Ukraine v. Russia (VIII), application No 55855/18, European Court of Human Rights.
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provided a classification of war crimes and crimes against hu-
manity according to the court’s jurisdiction, namely: crimes
committed in the context of hostilities; crimes committed
during detentions; and crimes committed in the Crimea.
In addition, it was noted that the crimes committed by the
various parties to the conflict were serious and therefore
deserved more attention and required further permission
to be investigated by the judges of the Preliminary Trial
Chamber®.

Special mention should be made of the criminal court in
the Netherlands over the persons involved in the downing
of flight MH17, which was discussed in the second part. This
court is not international, because Russia in the UN Security
Council vetoed the establishment of an international tribunal
on this issue, which actually signed its guilty plea. However,
its role in establishing the truth and punishing criminals is
also extremely important.

The international justice system is very slow, but inevita-
ble. It is like a heavy flywheel that has a very large inertia — it
is difficult and long to untwist, but it is almost impossible to
stop it later. Therefore, I am fully confident that the Russian
Federation will be held accountable for all its atrocities
committed both in Ukraine and in other countries.

3asaBa IIpokypopa MixHapogHoro KpuminanpeHoro Cyzy Ilani ®aty Bencyau
ITogo 3akinyeHHs Ilonepesnboro PosciigyBanus y Crpasi «Cutyariis B VKpaiHi»,
International Criminal Court 2020, https://www.icc-cpi.int/Pages/item.aspx-
’name=201211-otp-statement-ukraine&In=Ukrainian.
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AFTERWORD

Living and surviving alongside an aggressive empire requires
considerable effort. Her desire to dominate the surrounding
states and absorb them at the first opportunity is beyond
doubt. Therefore, the resistance must be meaningful and
offensive.

We suggest the following components of this confron-
tation, which may be useful to a number of countries in
the region of Central and Eastern Europe, which are in the
Kremlin’s area of increased attention:

+ Itis advisable to know that the mythologists of the
Russian Empire are still actively used by the modern
authorities of Russia, the imperial ideology has
found practical development in modern Russian
politics.

+ The tools of Russia’s hybrid influence remain quite
broad, the Kremlin is constantly improving it, but
we can talk about the intensive use at the present
stage of elements of dehumanization of the enemy
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and historical disputes in Central and Eastern

Europe.

Another constant target of Russia’s hybrid influence

is electoral procedures in both civilized countries

and countries in transition democracies in order
to discredit the electoral component.

The humanitarian catastrophe on the territories

of Ukraine temporarily occupied by Russia has

regional differences, but is united by a common de-
sire to undermine the foundations of the Ukrainian

state and complicate the prospect of Ukraine’s re-
integration.

One of the important components of Russia’s occu-
pation policy is the militarization of the population

of the occupied territories and the military devel-
opment of Crimea.

Russia continues research on the use of the Homo

soveticus model for its own purposes, appropriately
modernized to modern needs.

The Kremlin considers the occupied territories

of Ukraine as a military trophy, so it exposes them

to looting in combination with the implementation

of a harsh occupation policy.

Private military companies created in Russia have

become one of the leading tools of hybrid influence

in Ukraine, Syria and other hotspots where the

Kremlin has interests.

There is an urgent need to give a clear legal defini-
tion of both the crimes of the USSR and the Russian
Federation; otherwise, it would be objectively dif-
ficult to counter them.
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