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Introduction  
That  regulatory transformations are necessary to improve the governance of exchange 
interactions is uncontested, but how to address the incredibly fast growing challenges 
that technological progress poses to institutions central to traditional democratic 
societies, remains one of the most serious question of the times (Hadfield, 2016).  
The scale and complexity of the digital markets intensify the inherent limitations of States 
to structure and manage the legal and policy infrastructure efficiently, or to ensure the 
quality and legitimacy of their interventions. The forecasted speed of change and 
disruptive effect of more advanced technologies suggest that the failure of traditional 
entities to keep up with the regulatory demands of society will continue to be on the 
increase (Hadfield & Talley, 2006; Moses, 2011). To coordinate the ongoing transitions 
calls for the involvement of private stakeholders in regulatory functions and broader and 
strategic governance activities. Companies and other private organizations and 
influencers with the potential for collective entrepreneurship (Hardy & Maguire, 2008) 
logically emerge as much stronger candidates than any state organ, to lead and 
disseminate institutional change and innovation initiatives. In addition, the proactive, 
human centred and reflexive perspective to contract based governance models, stands 
out as a more suitable option for the development of smart ways to regulate present and 
future interactions without antagonizing the legal framework. This work contends that 
private and proactive transaction design strategies are the key to improve the 
governance of exchange relations and to ensure the efficiency and comprehensibility of 
legal interfaces in semi-automated and automated systems of interaction. The renewal 
of contracting and transacting design activities under those conditions defines the scope 
of this research. 

The topicality of the work is also established on practical terms, considering that that 
the overheads of contracting drafting and implementation are major corporate 
governance and management concerns (Ehret & Haase, 2012; Gennaioli, 2013). This has 
been corroborated by industry studies such as the Benchmark Survey conducted yearly 
by the International Association for Contract & Commercial Management (IACCM), 
where poor contract drafting and litigation over contracts are consistently found to be 
the highest costing contingencies for business, across industries and around the world.1 
Furthermore, according to the IACCM reports, most sectors are preparing to use 
computational methods and Artificial Intelligence (AI) in contracting, and perhaps more 
alarmingly, they expect technology to provide solutions for the consumption and supply 
of legal services.  

While the long term effect of a premature disruption of lawyering (Sheppard, 2015) has 
not been gauged to determine whether it would cause more harm to the legal 
environment of business than good, the institutionalization of improved contracting 
practices should increase the governance capacities of the private sector and smooth 
trade relations at virtually no risk. It could also help society succeed at larger goals on 
sustainable growth (Helne & Hirvilammi, 2015) if it tackles the growing complexity of the 
digital markets and automated exchange interactions where the incidence of conflict and 
disputes is expected to be much higher. This, without losing sight on that inadequate 
contracting practices affect many stakeholder groups, the biggest of which is composed 
by customers, or the front-end users of products and services.  
                                                                 
1 International Asociación for Contract & Commercial Management 
https://www.iaccm.com/services/research-and-advisory/  
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Research problem 
Traditional contracting is stale and lacking well-justified, coherent, functional and 

forward-looking renewal proposals to meet the needs of the knowledge economy and 
the digital markets. The interdisciplinary engagement in the determination of the 
problems of traditional practice has been insufficient, and the commitment to the 
development and diffusion of alternatives uneven. This lack of integration and functional 
scientific convergence, although common to early stages of all research fields, has 
deterred the establishment of a strong transaction design referent. This may play a role 
in the delayed institutionalization of new processes, when business awareness and the 
interest in alternative contracting are low, and the organizational policies on legal 
strategies conservative (Kahan & Klausner, 1997; Poppo & Zenger, 2002).  

The (legal) industry has attempted some reforms, but it is still overconfident and/or 
relies on technology-based adjustments. Unsurprisingly, the disparate growth in legal 
automation methods (software) and the market for legal technology (“legaltech”) does 
not reflect so far in its limited applications, and has had little or no transformative effects 
in terms of organizational culture, corporate values or the contracting agents’ 
worldviews (Altman Weil Flash Survey, Law Firms in Transition 2017).2 This discrepancy 
shows that changes are taking place on the surface, primarily via digitization and business 
model innovation and at the level of the provision of legal services. They may be 
addressing the problems of efficiency and costs that are acknowledged as the broadest 
vulnerabilities of the legal industry to larger changes of the social economic and technical 
system, but distract from the much deeper and long-standing crisis concerning 
regulatory quality and the governance of new forms of exchange. The implications of this 
oversight are manifold, but this study narrows down to the level that demands 
adjustments most urgently. Contractual legal products of any kind feature extremely low 
Usability (UX) qualities, undermining their promise of reliability and security (Haapio, 
2013). This may result in uninformed/misinformed consent becoming acceptable 
grounds for lawfulness, especially in digital consumer transactions, which the thesis 
claims could constitute the most harmful neglect in the governance of exchange being 
transferred to the digital markets. Moreover, the Internet of Things and the unrestrained 
use of computational methods in law would mean a return to discrete forms of exchange 
transactions and have a regressive and possibly irrevocable effect in contracting and 
trade.  

To rationalize the research process, the work set to attend, in order, to these four 
interrelated issues: 

-Insufficient understanding of the phenomenological and institutional background 
affecting the governance of exchange relations. 

-The need to unify a transformative proposal with ontological and epistemological 
standing that would not contradict laws and doctrine 

-The operationalization transaction design guidelines applicable to mediatized and 
digital interactions 

-The absence of the ‘transitional pathway’ concept from the academic dialog on legal 
innovation and automation or any closely related strategic approach. 
State of the art and research gaps 

The governance capacities of contracts and transactions and their impact on long-term 
trade relations has been a central preoccupation of classic legal and economic 

                                                                 
2 http://www.altmanweil.com/LFiT2017/  
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scholarship (Williamson, 1979). Copious research with marked influence in the field of 
business and management (McLaughlin et al., 2014) highlight the strategic value of 
private agreements (Macneil, 1980; Macaulay, 1985). More recently, the interest on 
regulatory quality and on the relational governance potential of contracts to improve the 
legal environment of business has been on the rise (Schwartz & Scott, 2003; Argyres & 
Mayer, 2007), but the contracting capacity is known to remain largely unexploited 
(DiMatteo, 2010; Siedel & Haapio, 2010). Even though the digital transformation and 
automation challenges affecting human interaction and the platforms of exchange are 
new topics in law, academic communities have been forming and seeking for innovation 
and change catalysts. On the one hand, they are looking at visualization, information 
architecture and design techniques (Brunschwig, 2014; Passera et al., 2016;  
Berger-Walliser et al., 2017), and on the other hand, at technology applications, as the 
most promising alternatives to traditional contracting (Clack et al., 2016; Christidis & 
Devetsikiotis, 2016).  

In the converging area of business, Information and Communication Technologies 
(ICTs) and the law, this scattered progress and processes critically misalign, exposing 
deep knowledge voids and many areas that would benefit from integration. First, the 
relevant and encompassing phenomenological background research and understanding 
was missing, and yet needed to justify grounding and foundational cross-disciplinary 
studies and to substantiate novel theoretical proposals in all these directions. Second, 
the literature problematizing contracting did not contextualize or fully operationalize 
contracting theories or/and transactional legal design cohesively with coherent 
concepts, models, transferable techniques and standards or guidance for applications. 
The research priorities were not established and there was no systematic agenda to 
follow or vision in respect to digital exchange relations and automation. Some revisionist 
proactive constructs facilitating disciplinary integration and promoting innovation are 
robust contributions informing  the subsequent developments on resilient, human 
centred and sustainable contracting (Berger-Walliser, 2012), but they lacked 
substantiation,  justifications, and/or were not detailed and pressing enough.  

Aims and research questions 
Bearing emancipatory and practical ends in mind, the general aim of the research was 

to unify and systematize dispersed conceptual developments on transaction and legal 
design in one compact proposal, resting on a proper phenomenological and institutional 
review of the changing environment of the governance of exchange, and in support of 
the consolidation of the emerging research field. This involved the formulation of an 
encompassing and functional principled approach referred to as Smart Contracting and 
the first exploratory study with regards to its viability and the upgrade priorities needed 
for its application. More concretely, the research set to delineate cross-disciplinary 
conceptualizations based on sound phenomenological and theoretical justifications, 
some empirical standing, and operationalization standards and guidelines. The approach 
had to be a functional option, indicate the organizational and institutional contexts 
where it may find practical applicability, and be useful to smooth the transition to more 
digitized and automated models of exchange. Smart Contracting implements a 
perspective indispensable to serve as a pathway to automation, a concept that was 
absent from the legal innovation agenda and discourse and introduced by this work.  

In consideration of the time-dependent and contextual perspective of science affirmed 
by Tsoukas and Knudsen (2013), the work was guided by a General meta-theoretical 
Research Question (GRQ) as follows: How to justify, substantiate and operationalize 
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transformative and sustainable innovation to improve the private governance of 
exchange and the digital trade environment for the users of legal products? In turn, five 
separate sub-questions linking to the specific research issues helped accomplish the aims 
of the work in an orderly manner: 

RQ1 What guidance and justifications for legal innovation and improved contracting 
could better phenomenological and institutional insight about ICTs’ development and 
the emerging private governance regulatory patterns inform?  

RQ2 How to substantiate, unify and conceptualize/characterize a forward-looking 
approach to contracting, to suit the sociotechnical requirements of the times, without 
contradicting legal theory postulates, legislation or public policies?  

RQ3 Are the conditions for the deployment of proactive legal innovation and 
postulated by Smart Contracting sufficiently met, and what evidence can legitimize the 
proposal and endorse new practices? 

RQ4 How to operationalize a smart and sustainable relational contracting theory 
proposal, in a way practical and transferable to any exchange context?  

RQ5 What sets Smart Contracting apart from the “smart contracts” notion, and why is 
this specification key to the consolidation of the legal design research field, and the 
satisfaction of the future needs and challenges of digital commerce?  

Figure 1 Illustrates the main research problem, issues taken for assessment, research 
questions, and indicates the connections that led the research process to its outputs and 
completion. 

 

 
Figure 1. Author’s compilation of the components and outcomes of the research 

The core assumption of the thesis, drawing from Macneil’s relational theory (1980) and 
research on non-distributive negotiation and preventive lawyering (Fisher et al., 2011; 
Brown, 1950) is that in business transactions, the greatest transformative potential 
would result from implementing relational wisdom to upgrade the generation, 
accessibility, and delivery of legal content, rather than from digitization and automation. 
This gave rise to the Smart Contracting proposal and its related concepts, which compose 
an original strategic approach to conceiving and designing transactions, the smallest 
building blocks in private and legally relevant human interactions. At its basic level, Smart 
Contracting rests on institutional and regulatory research (Williamson, 1979; Gunninham 
& Rees, 1997; Hadfield & Bozovic, 2016), Contract Theory (Schwartz & Scott, 2003), and 
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the law. It borrows from more specific knowledge domains as it relates to contract based 
business strategies and other organizational activities, operations, communications and 
functions. The proposal links governance, business contracts and proactivity, 
underpinning the strategic value of legal resources to the strengthening of organizational 
renewal capacities. It does so, combining the proactive principles and concepts (Passera 
& Haapio, 2011), conflict management (Hollander-Blumoff & Tyler, 2008), innovation 
management and diffusion theories (Tidd & Bessant, 2014), absorptive capacity (Zahra & 
George, 2002) and dynamic capabilities theories, and strategic management (Teece et 
al., 1997. DiMatteo, 2010), to list a few. Finally, because it is interested in systemic 
transformations, the proposal adopts terms and understandings from sociotechnical 
theories at an overarching level, taking into consideration the paradigm shifts affecting 
all human and human-computer interactions that are increasingly complex, mediatized 
by digital technologies, and growingly automated. Smart Contracting sources central 
criteria from the transition systems and sustainability theories (Geels & Schot, 2007; 
Smith, & Stirling, 2008), and the general HCI literature on the heuristics and methods for 
interface design (Nielsen, 1994).  

The depth of purposes, breath of aims, and the research problems, required a recursive 
multi-phased and mixed research strategy, which evolved as presented in Figure 2.  

 

 
Figure. 2. Author’s summary of the research process and evolution of focus and outputs 

The research progressed from gaining phenomenological and institutional insights in 
phase I, to the theoretical grounding and underpinnings of transaction design and the 
Smart Contracting proposal in phase II, together with an empirical study of viability, and 
the complete contextualization and specification of the approach in Phase III. The first 
meta-theoretical phase was useful to prime the work, justify core assumptions, and 
examine the governance capacities of the traditional regulatory systems. The second 
built, nested and substantiated the cross disciplinary proposal, and explored its first 
legitimizing signs. The third unified and refined the characterization and 
operationalization of Smart Contracting, which was posited to offer a smooth transitional 

Phase I
Phenomenological and 
institutional research

(Articles I and IV)

Context, principles of the internet 
society and the effect on human 

interaction and exchange

Institutional context, case study on 
principles, and the conditions for 

legal innovation proposals

Phase II
Theoretical grounding and 

empirical study 
(Articles I, II, III and IV) 

Theoretical context, strategic 
collaboration by design, sellf 

regulation ifor digital exchange. 
Field research consolidation and 

legal UX factors

initial construct + evidence of 
viability. development of SC. 

Exploratory study on the 
conditions for its application and 

dissemination

Phase III
Characterization, 

operationalization and 
specification of Smart 

Contracting
(Article IV)

Smart Contracting as a relational 
governance strategy, preconditions, 
heuristics and context of application

Smart Contracting and 'smart 
contracts' 
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pathway to ubiquitous automation that could prevent the dysfunctionalities of exchange 
to be locked into computational systems. 

Smart Contracting is the chief scientific contribution of this work, both, to the theory 
as a proactive and relational governance proposal that advances the legal design field, 
and to the practice because it is an operationalized, contextualized and specified 
approach, particularly suitable to the design of transaction for digital exchange, viable 
and of easy adoption. Furthermore, its various constituents and collateral outputs are by 
themselves significant contributions that could be listed and categorized as follows:  

The priming section of the work advanced the literature on governance models and 
regulatory quality from a new perspective, resulting in arguments that were not raised 
before and transferable principles for regulatory action in the present private 
environment of exchange and digital trade. In addition, the discussion of a case study on 
the institutionalization of collaborative exchange techniques in Estonia and within the 
EU used the original formulation of Principles of the Interconnected –digital- Society and 
produced empirical material that helps to inform other public regulatory interventions. 

Smart Contracting was conceptualized as the natural evolution and an advanced 
proactive strategy within a disciplinary continuum on Conflict Management. This 
facilitated a theoretical thread to justify ontologically the transaction design concepts 
and tools composed to assist the transformation of contracting and strategic contractual 
management activities. The empirical findings on the viability of the approach legitimized 
the proposal and invites organizations to adopt, implement and spread Smart 
Contracting practices.  

The input towards the completion of the research consisted in refining the theoretical 
content on the relational characterization of the approach and completing the 
operationalization tasks in the way of contractual management cycles and principles. The 
research also presented evidence of suitability in the context of the EU Digital Single 
Market and ended with the specification of Smart Contracting, urging more active 
scholarly engagement on ‘regulation by design’ rather than on regulation ‘by code.’  

This rest of the paper is structured in four chapters: the first elaborates on the 
background and context. The second explains the research design and methodology as 
well as other aspects of the philosophy of the research, to clarify the less paradigmatic 
(Patton, 2008) nature of this inquiry. The third presents the results, discusses and 
expands on the contributions and implications for regulatory quality, the governance of 
exchange relations, and the consolidation of the legal design field. The last chapter 
concludes, describes the research limitations, and reminds the reader of the strategic 
opportunities that this line of research opens, as well as the traditional scientific and 
practical areas where the future of contracting activities and strategies could be 
positioned. 
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Glossary of Terms 
 

Adaptive Ability to accommodate to changes, flexible 
Agent Person acting in his own or on behalf of another one in 

legal or other capacity 
Automation Application of computational methods, and the use of 

self-executing agents to perform tasks under human 
direction or self-controlling. 

Block chain  Public ledger with linked locked blocks of information on 
transactions conducted on a network of nodes 
distributed across millions of computers 

Computational method Problem solving technique based on automated and 
semi-automated tools and processes (numerical and 
non-numerical algorithms, information technology and 
computer infrastructures) 

Consent Informed agreement and free of vices, in law. A binary 
concept in law and economics, consent is the expression 
of private autonomy, freedoms and responsibilities 

Contract Management: Professional administration and control of processes 
conforming all the phases and stages of the lifecycle of 
contracts pursuing optimal performance. Not 
necessarily a lawyering practice 

Contractual management: The governance of contract management processes 
(Keskitalo, 2006) 

Customer Recipient of the product or service   
Digital Transformation: The strategic use of ICTs in business operations, and the 

impact of digitalization in social interactions 
Distributed system Autonomous computers that share resources and 

capabilities to create a single and integrated, coherent 
network for users 

Interface Visual layer of a system, containing information 
architectured for UX to a different degrees 

Mediatized Through an ICT based medium, normally an 
interconnecting gadget such mobile and other electronic 
and interactive artefacts  

Party Natural or moral persons who participate of a 
contracting process and possess legal capacity 

Private Governance Regulatory activities of non-public entities 
Proactive lawyering The mixture of preventing harm or minimizing risks while 

inducing gain and supporting compliance, applied to the 
legal practice 

Reflexive –regulation- Affected by the perceptions of participating parties, 
related to the responsive treatment of feedback. 
Because this adds fuzziness to relationships, reflexivity 
applies to dynamic and flexible rules 
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Regulation “…instrument (legal or non-legal in its character, 
governmental or non-governmental in its source, direct 
or indirect in its operation…) that is designed to channel 
behaviour.” (Brownsword & Somsen, 2009:8).  

Regulatory system An organized normative scheme with methods and 
principles 
Transferable: denotes the quality of being suitable in 
various contexts, diverse applicability 
Self-regulation: broadly speaking, self-organizing, self-
reliant, self-governing, in no need for external control 

Relational Contracting Not discrete. Processes that contextualize exchange and 
add a layer of consideration of the relationship and the 
institution that a given contract could preserve. These 
are chiefly collaborative (contract solidarity) and 
dynamic (Macneil, 1980) 

Responsive –regulation- Recognizes stakeholders’ needs and respects 
institutional environments; deploys new regulations 
consistently and is performance sensitive, with grasp of 
shifting challenges (Baldwin & Black 2008). 

Smart Contract A metaphor used to designate self-help or automated 
execution mechanisms  

Smart Contracting Relational approach to strategic contracting 
characterized by being collaborative, proactive, dynamic 
and applicable to automated and non-automated 
exchange events. 

Strategic Contracting The use of private governance mechanisms such as 
contracts as a competitive advantage 

Transactional/transaction 
design 

Activities investigating, planning and representing 
legally relevant exchange, identifying each transactional 
unit 

Usability (UX) Design feature defined as ‘The extent to which a product 
can be used by specified users to achieve specified goals 
with effectiveness, efficiency and satisfaction in a 
specified context of use’ in the ISO standards 9241-11 
(https://www.iso.org/standard/63500.html) 

User -Human- operator of a system 
User centered design Process that focuses on users and their needs, iterative 

and preferably measured against user performance. 
User Experience (UXI) Emotional aspects related to the interaction between a 

user and a system, services, and/or products. 
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1 Background and theoretical framework 
The research was conducted in three progressive phases that required separated, and 
multidisciplinary but interdependent foundations and frameworks. The research 
problem, issues and questions were addressed in the same manner as the focus shifted 
from the broadest governance levels to narrow issues of quality in the smallest 
components of mediatized exchange or micro-transactions. This scaffolding was 
beneficial to justify the integration of drafting tools and standards for the interfacing of 
interactions with legal relevance. This area of interest was referred to in the work as 
“digital transaction design,” which nowadays overlaps with the emerging and more 
general research field of “legal design” (Berger-Walliser, et al., 2017).  Easing the way 
into these theoretical discussions and conceptualization processes is the proactive 
approach (Pohjonen, 2010), which provides respectable theoretical basis for the 
development of more interdisciplinary contracting models and alternative lawyering 
practices. In addition, the proactive law movement has given traction to earlier, less 
active but equally valuable alternative theories, and accomplished a lot more in terms of 
raising awareness of the efficiency, effectiveness, and relational benefits of  
self-regulatory means and strategic collaborative contracting in business (Groton & 
Haapio, 2007; Haapio, 2010). These were revisited and given more phenomenological 
and theoretical foundational support to link newer research streams with the 
forerunners in the field of conflict management and dispute resolution, where proactive 
views find the strongest ontological and axiomatic substantiation.  

This thesis is critical of the misleading and indiscriminate endorsement and promotion 
of technological solutions, and defends that changes in the generation, accessibility, and 
delivery of legal content are more crucial – digital, automated, or otherwise – most 
particularly in the field of business transactions. Moreover, it argues that the diffusion of 
these new practices shapes the preparatory pathway needed for legal technological 
progress, and should be collectively promoted by private influencers such as business 
organizations and not only recommended by niche institutional innovators. These roles 
are explained from various perspectives, among others by Venkatesh & Davis (2000), 
Rogers (2010), McGaughey et al. (2016), and Boxenbaum & Jonsson (2017), while when 
speaking of technological pathways, the work refers to the terminology used by Geels 
(2005) and Geels & Schot (2007). 

The visibility of the problems of efficiency and costs in the legal industry has increased 
to the point of shifting attention and resources away from other, more serious 
dysfunctionalities. Improved delivery and better legal services are in high demand, and 
supplied via digitization, digitalization, and automation processes (Parviainen et al., 
2017:64). These represent, in fact, some of the most hyped trends of the past years 
(Ciupa, 2017). A better and more contextualized balance between technical and social 
progress is needed to prevent what Sheppard (2015) called premature disruption and 
incomplete innovation dangers. Rushing disturbs progress in the improvement of 
contracting processes and regulatory quality advocated by relational contracting and 
preventive and proactive law movements, and contradicts the essence of free and 
strategic contracting and transacting, leaving the exchange needs of the market unmet. 

The digital-transformation considerations as well as the automation aspects and the 
legal-lag problem discussed in this work are extensions that this research introduced to 
the preventive and proactive discourse. Digitalization, the internet of things, and 
forecasts on trans-humanization were found to be much more persuasive forces 
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suggesting a rethink of regulatory processes and instruments than any effort ever 
performed on this respect, in all sectors, at any level. ICTs and other technologies applied 
to business management and operations continue to move forward rapidly, whereas 
legal institutions fall further behind. Some works on transitions and systemic change had 
mapped the background as a wide-scale phenomenon (Perez, 2002; Geels, 2005), but to 
produce sound, readily applicable, and effective contributions to the improvement of 
single transactions and the contracting practice it was necessary to lay detailed, solid, 
and encompassing foundations. In addition, regulatory improvement efforts should 
transcend single disciplinary perspectives, as achieved by the empirical research on 
strategic contracting and legal innovation conducted so far. The awareness of applied 
legal knowledge management and contract visualization increased with the academic 
work of Passera (2017), who also introduced design thinking and user-centred 
considerations to the world of contracting less than a decade ago (Passera, 2012).  
In addition, a number of concepts, methods, and techniques have been taken from other 
domains and re-combined into different stages of contracting to facilitate the functioning 
of the private order, as Schuhmann and Eichhorn (2015) and Hines et al. (2004) have 
explained and advanced. 

The thesis explained that updates in strategic contracting must be relational and resist 
subordination to economic efficiency factors at any cost, to prevent a regression to the 
“discreet transaction stage” in contract theory (Williamson, 1979). Furthermore, to 
contribute to relational and proactive contracting, any new approach must be dynamic 
and resilient, and withstand the test of time (Nystén-Haarala et al., 2010). Automated 
and technologically assisted contracting or private regulation by code are the newest 
challenges to the dominant practices, but will not be the last. Digital transformations 
involve complex social processes that take long to complete and are hard to consolidate 
Software and AI are used to expedite fixes in the provision of legal services, regardless of 
the fact that the results may be unrelated to the output of proactive legal and contracting 
alternatives. Algorithms do not have agentic abilities to participate in the ongoing 
revision of contract theories or any other organizational and institutional change.  
For example, the “smart contract” concept, although twenty years old, debuted on the 
legal scene after 2014 with great impetus with the block-chain technologies (Swan, 
2015), but its applications are still devoid of a complete contractual autonomous 
performance. These transactional instruments made the most important legal tech 
headlines of the year 2017, and are described as disruptive; regulators and institutions 
in the financial sector have started to take action to research and develop “smart 
contract” platforms and more applications. Legal innovation is gaining momentum, but 
automation is receiving more attention than the institutional change promoted by legal 
design, which represents decades of evolution in legal thought and ten years of proactive 
activism and hard work. 

Instead of the hasty adoption of automated transaction-securing systems, this thesis 
recommends social and transitional innovation initiatives to preserve the values claimed 
by relational exchange proponents (Macneil, 2000; Goetz & Scott 1981) and discussed by 
Contract Theory (Hart and Holmström, 1986). This path should prevent a greater 
disconnect between regulations and regulatory targets caused by technological change; 
the opposite would result in inefficacy and the erosion of regulatory legitimacy (Baldwin 
& Black 2008).  

Figure 3 illustrates key terms and topics highlighted in each research phase and how 
the Smart Contracting approach was conceptually nested.  
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Figure 3. Author’s illustration on the conceptual nesting of the research 

Phase I. This phase examined the field of private governance and new patterns of 
exchange resulting from digitalization and interconnectedness phenomena and their 
characteristics. It justifies the claims about the compelling character of the regulatory 
changes first forecasted and then observed across social and organizational domains.  
The intent was to identify the impact of change on legally relevant interactions, 
conceptualize principles applicable to the governance of exchange relations, and identify 
the conditions affecting current regulatory dynamics. The theory generation process was 
based on a normative analysis of relevant EU policies from prior to the Internet 
Governance Strategy 20163 such as the digital agenda for Europe,4 the former European 
Consumer Strategy 2007–2013,5 regulations and legislation on Alternative Dispute 
Resolution (ADR),6 and statistical data from the Digital Agenda Scoreboard7 and other 
publically available from official sources such as the International Telecommunication 
Union.8 Formal regulations were contrasted with the observation of governance and 
regulatory problems discussed earlier in general regarding ADR by authors such as 
Menkel-Meadow (2000), and exemplified with the case study of the institutionalization 
of mediation and the dispute resolution culture in Europe. The wider phenomenon 
described, called for more systematized and contextualized knowledge that was 
informed by Solarte-Vásquez (2013), and the works on governance by Trubek and Trubek 
(2006), Castells (2011), DeNardis (2010), and Fuchs (2010), among others.  

The regulatory quality of exchange and trade based on private agreements has 
occupied legal theorists in the fields of contract law (Gundlach & Achrol, 1993; Macneil, 
1980, 2000), preventive law (Brown, 1950), collaborative law (Webb, 2003; Daicoff, 
2006), ADR (Cronin-Harris, 1995; Goldsmith et al., 2011), and general business law 

                                                                 
3 https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805c1b28 
4 https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52010DC0245R%2801%29 
5 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM%3Al32054  
6 for instance: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013L0011 
7 https://ec.europa.eu/info/policies/justice-and-fundamental-rights/effective-justice/eu-justice-
scoreboard_en  
8 https://www.itu.int/pub/D-IND  
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(Argyres & Mayer, 2007; Weber & Mayer, 2011). Not less notably, the interest in 
governance and regulatory efficiency is central to other social sciences, such as public 
administration, institutional and organizational economics, and business, as the works of 
Rhodes (1996), Coase (1937), Barnard (1968), Klein & Shelanski (1996), Williamson (1979, 
1989), Llewellyn (1931), and Chandler (1966) illustrate, respectively. However, the 
expansion and growing popularity of these topics responds to the digital transformation 
trends in public and private sectors; the formulation and adoption of new institutional 
frameworks pertaining to the evolution of the digital market(s); and the branding of new 
generations of cross-functional professions pushing forward the interest in social/legal 
innovation (Susskind & Susskind, 2015). It is clear that the unsettling impact of the 
transition to the digital sociotechnical paradigm has placed the regulatory and 
institutional quality issues at the top of every serious social sciences research and policy 
agenda (Genus & Coles, 2008). The need for adjustments is pronounced because of the 
global scale of the transformations taking place: technologies and the complexities of 
emerging social interactions are in conflict with institutional inertia. 

Legal processes have never advanced in building institutional capacities at the speed of 
technology, but now this gap is growing at an exponential rate and calling for an urgent 
regulatory systems upgrade. Normative institutions are very slow to change (North, 
1990; Greif & Laitin, 2004), and innovation in the legal sphere is restricted by strong  
self-preservation mechanisms and other axiological constraints. Opportunities to 
advance at a faster pace and to be more in tune with the requirements of the times arise 
in the field of contract law, because the private order is dynamic and may be more 
responsive and creative, which allows it to govern exchange relations and trade more 
efficiently, effectively, and satisfactorily. This may in part explain why the private sector 
has been more active in trying to cope, although by adopting hardly any truly 
transformative contracting practice. A much richer understanding of private governance 
institutions and capacities has ensued lately, but contracting, transactional instruments, 
and the interfaces of exchange are the same in practice, with dire consequences for the 
business environment. Under-performing legal instruments are terribly expensive to 
monitor, enforce, and contest (Choi & Triantis, 2008).  

Phase II. This phase completed theoretical and empirical tasks, departing from a 
revision of specific tensions arising in contracting activities, contractual management, 
and business transactions, where some of the most deeply rooted institutions of the 
society’s private order can be found. It took into consideration that legal frameworks and 
the application of new perspectives were in the making, such as the update of the data 
protection regime of the EU, where requirements for information quality and 
accessibility have been added.9 It was stated that while the disconnect described earlier 
is unavoidable, and bound to worsen considering the forecasted technological 
trajectories, the impact on some human institutions can be managed if dealt with 
opportunely, and preferably with non-obstructive interventions and “evolutionary 
efficiency.” By interventions are meant preventive, strategic, and self-regulatory 
leverage upgrades during the planning and drafting processes, rather than legal coercive 
or remedial action. This is where private organizations and businesses have a prominent 
role to play, as institutional entrepreneurs and influencers of change. The idea of new 
stakeholders becoming more actively engaged is supported by the vision of regulatory 
                                                                 
9 The evidence, analysis, and policy context of the Digital Single Market Strategy for Europe is 
available at: http://eur-lex.europa.eu/legal-
content/EN/TXT/?qid=1447773803386&uri=CELEX:52015SC0100 Last accessed on 18.07.2018. 
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innovators such as Gunningham et al. (1998), and consigned in the multistakeholderism 
principle identified in Phase I. To take advantage of the private governance capacities, 
traditional contracting strategies could be adjusted to serve the purposes of efficiency, 
effectiveness and satisfaction. Until now, they mostly promote the restrictive use of 
agreements to guarantee performance (offensive character) and manage risks – dispute 
resolution – (defensive character), despite wide recognition from within the managerial 
sciences of the virtues of relational contracting (McLaughlin et al., 2014). It followed that 
this work on regulatory quality is anchored in the field of conflict management and 
dispute resolution, which in turn involves a number of theories, and concepts. Proactive 
law is one of the most prosperous streams, with a wide spectrum of applications in the 
private and public governance spheres, and success in attracting the attention of 
business management and organization studies scholars. In addition, proactive law 
experts have engaged other professionals and explored alternative means to facilitate 
exchange relations (Berger-Walliser, 2012; Passera et al., 2013; Berger-Walliser et al., 
2017), for example by merging contract design with information design, and promoting 
legal design as an independent field of studies. 

Established that the public regulatory systems in place have reached their limits, it had 
to be emphasized that the traditional contract theory is questioned (Hart and 
Holmström, 1986; Hadfield, 2016), and the potential of the existing contractual models 
is underexploited (Haapio, 2010). At the same time, it was necessary to add that these 
models fail to properly support and expand organizational or personal capacities for 
digital interactions. To boost the efficiency, transparency, and dynamism of digital 
markets (especially in Europe, where the institutional setup has been preparing for 
changes) and the legal environment of business in general, the regulatory means in trade 
and exchange must be screened in terms of their substance and appearance. Legally 
relevant communication and documents have been denounced as impractical by 
corporate and personal standards (Haapio, 2013). They are not designed from the 
knowledge management perspective, reflect no relational contracting principles, and are 
not primarily conceived to promote understanding or share expertise beyond the 
professional sphere. They are produced by lawyers on the basis of normative criteria 
alone (validity), resulting in legally relevant interactions becoming unfriendly to most 
users, that is complex, unintelligible, confusing, burdening, and stress-producing. When 
UX is this low by default, legally relevant documents may be said to be virtually deprived 
of value, or worse; agreements could be configured in the absence of free and informed 
consent, affecting the lawfulness of all related transactions. These issues are especially 
concerning when they intensify knowledge asymmetries in consumer agreements, given 
the steady rise in digital interactions and the preeminent role these stakeholders play in 
interconnected and interdependent digital markets.  

Smart Contracting was formulated during this phase, proposing a more complete and 
viable approach of easy uptake for institutionalization purposes. The viability conditions 
of the approach derived from the results of the first phase, while the quality 
criteria/drafting guidelines compiled as a taxonomy of legal UX/UXI factors were based 
on the combination of conventions, most generally the ISO9241,10 and resources from 
initiatives like Clarity International,11 and legal and the HCI literature (Bevan, 2006; 
Lidwell et al., 2010; Preece et al., 2015). The major strengths of Smart Contracting are its 

                                                                 
10 retrieved from: https://www.iso.org/standard/52075.html 
11 http://www.clarity-international.net/ 
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unobtrusive fit in this changing institutional environment and the compatibility of its 
postulates with the traditional legal doctrine. At the same time, the approach is 
transformative, forward-looking, and encompassing of most branches of interest in 
proactive legal innovation, such as legal visualization. These new areas of knowledge 
have accumulated a good amount of empirical data, resulting from field and 
experimental work (Passera, 2017), but also from opportunity, rather than following a 
systematic research agenda. That is why the substantiation, cohesion and theoretical 
reinforcement work were necessary.  

Phase III. This phase filled in the remaining voids, extending the EU institutional 
assessment (for example looking into the Directive on Electronic Commerce (2000), the 
2001 “Mandelkern Group on Better Regulation,”12 the marketing law and the Consumer 
Rights Directive report 201713), and responsive regulatory processes (Braithwaite, 2011). 
It delineates the theoretical grounds of the legal design field while restating and 
expanding the operationalization components of Smart Contracting with guiding 
principles. A central aim of this phase was the specification of the concept and the sharp 
differentiation from the “smart contract” notion (Szabo, in Christidis & Devetsikiotis, 
2016), which was explained to be a misnomer in the legal context and does not 
necessarily represent Smart Contracting processes or its proactive strategy.  

 

                                                                 
12 final Report, retrieved from http://ec.europa.eu/smart-
regulation/better_regulation/documents/mandelkern_report.pdf 
13 available at: http://ec.europa.eu/newsroom/just/item-detail.cfm?item_id=59332 
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2 Research design and methodology  
The work at hand comprises four papers unified by a general purpose; they follow 
coherent axiological considerations and a logic that results from the pragmatic/realistic 
perspective applied (Morgan, 2007; Yvonne Feilzer, 2010). The strategy was to divide the 
work into three complete but interdependent phases, taking into account the complexity 
of the research problem and the lack of consolidated theories gathering the pertaining 
concepts and assumptions necessary to accomplish the research aims. The first phase 
was meta-theoretical in that it had to map the phenomenological and institutional 
background, and theoretical in that it justified core assumptions and provided a better 
understanding of the scope of the (private) governance of (mediatized) exchange 
relations, using a case study example for analogy. The second phase was theoretical and 
empirical. The various conceptualizations and theorization outcomes of the initial stage 
of this phase were given a preliminary corroboration, confirming some of the 
assumptions, and backing more arguments up for the continuation of the research onto 
the third phase, where the theoretical proposal was further characterized, 
operationalized, contextualized, and specified. Pragmatism suited the interdisciplinary 
ontology of this research, and the rapidly changing environment influencing the 
progression of the thesis. Recursive research allowed for flexibility and the consistent 
incorporation of phenomenological dimensions to achieve unity, enabling the wide range 
of contributions that were accomplished (DeCuir-Gunby & Schutz, 2016).  

The interdisciplinary ontology of this research required unique epistemological choices, 
and a combination of methods and techniques from the legal and the social sciences. 
Purist approaches, with bundled sets of features referred to as paradigms-worldviews 
(Lincoln, 1990), are not comprehensive or helpful to evolving and expanding scientific 
inquiry projects (Morgan, 2007). Monolithic stances are not only discouraged in early 
stages of the development of a research field like transaction or legal design, but they 
are unfit to interpret the interdisciplinary dialogue on institutional transitions, regulatory 
quality, and innovation that this work proposes. Moreover, part of the problem of the 
institutional stiffness afflicting governance tackled in this thesis has to do with the lack 
of cross-functional expertise among researchers and practitioners and the difficulties to 
reconcile methods and evaluate quality using various types of reasoning. Pragmatism 
and critical realism encourage the combined use of methodologies and legitimizing the 
creation of alternative ways that allow scientific communities to communicate and share 
interests as practically and contextually responsive as possible. Pragmatism also 
promotes epistemological experiments, variations of traditional methods, and, when 
needed, a change of practices (Datta, 1997). Both the quantitative and the qualitative 
approach were used, according to the needs of each phase and stage (data collection, 
analysis, or inference), but the latter prevailed throughout. In all respects, this thesis 
implemented a partially and concurrent mixed methods research design (Creswell et al., 
2003; Teddlie & Tashakkori 2009).  

The quantitative components were limited because of the lack of a consolidated 
theoretical framework, and to avoid speculative hypotheses. The wider phenomenon 
studied called for new concepts and perspectives to assist in the production of 
“warranted assertions” (Dewey, 2013; Biesta, 2010) or the “best possible knowledge” 
that could be produced, given the means and methods available. In places, the work 
departs from observations of problems that according to the researcher’s expertise need 
to be solved and could be reframed through various disciplinary lenses. For example, 
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contract law is not user-centred, and UX/UXI factors are not essential for contract 
formation or validity, but to adopt contractual processes that incorporate these 
elements is possible by borrowing from other disciplines. The deductive portion of the 
work, thus, was limited to a summative analysis during the second phase of the research. 
As for the rest, inductive and abductive reasoning were applied (Morse & Chung, 2003; 
Marcio, 2001; Walton, 2014). Overall, this process reflects a systematization effort that 
sharpens the ontological scope of the emerging field of legal design and facilitates the 
development and consolidation of its theoretical underpinnings. It also assists the 
practice with a complete approach to transaction design. This practical orientation 
confers a “policy science” if not an underlying action-research character to this inquiry 
(Whitley, 1984).  

The next sub-sections explain the elements that give consistency to the work and the 
research strategy. After presenting the methodology and other epistemological aspects, 
the rest of the philosophical components of the research are referred briefly, bringing 
together the pragmatic/realistic stance adopted. 

Methodology 
Regulatory research is an interdisciplinary field at its core, but in the absence of a single 
structural and methodological frame, and due to the many dimensions it may involve 
and its prescriptive nature, it may seem confusing. The pragmatic worldview offers ways 
to develop knowledge about the institutional settings where contracting issues arise.  
It argues for multi-paradigmatic research stances, and recommends the methodological 
resources of the critical realism for serving the purpose (Losoncz, in Drahos, 2017).  
This thesis needed to combine epistemologies, methods, criteria, and tools for reasoning, 
and this was justified for the reasons that Greene enumerates (2007; 100–104):  
it enables triangulation, complementarity, development, initiation, and expansion. The 
latter occurs because several phenomena become intertwined in each of the studies 
compiled for the thesis. Research on legal doctrine—affected by and affecting social and 
organizational activities in each given context—or on regulatory development can be 
served only by epistemological pluralism and a mixture/adaptation of methods (Healy, 
2003; Miller et al., 2008).  

In this thesis, the legal reasoning was adjusted to alternative epistemological routes, 
limiting the discussion of rules and resorting to diverse standards, all in the interest of 
enriching the dialog about legal innovation. The schemes of intelligibility and terminology 
of the social sciences were approached to reason about facts and phenomena concerning 
legal content of relevance to organizational theories and the business practice. The lack 
of maturity of the transaction and legal-design research landscape required the use of 
qualitative methods, exploration studies of new phenomena, and theory building.  
The results obtained do not generalize well, but the purpose was action rather than 
verification or prediction. In addition, exploratory research is not deprived of scientific 
value. For example, hypotheses and propositions are commonly sourced from new 
theories to be used in further qualitative or quantitative experiments, for the proof of 
concepts, and corroboration studies (Healy & Perry, 2000). Advancing legal design is 
similar to any innovation process. In early stages, while ontologies are inconclusive and 
the terminology is underdeveloped, it relies on conceptual creativity and intellectual risk-
taking. The same can be said about the methods and techniques; here, pragmatic, 
abductive inferences are proposed to solve the expected epistemological uncertainties 
(Marcio, 2001).  
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This research supplies advanced proactive applications with meta-theoretical 
considerations of governance, general principles of exchange, and the how-tos of 
addressing ergonomic components in ideal interactions, before anything could be 
observed at the level of a single transactional type. In other words, the field is in a stage 
prior to and unfavourable for deduction or straightforward induction, the process 
throughout was abductive, and the analysis was performed on the basis of eco-cognitive 
hypothetical thinking (Magnani, 2015; Gold, et al., 2011) and retroduction.  

Methods, data collection and processing per output 
Article I: Content analysis of doctrine, literature and official documents, grounded 

theory, and a single case study: the institutionalization of ADR methods and ADR  
culture-building in the EU. The data processing focused on a phenomenological and 
critical/institutional interpretative analysis via induction and abduction, with some legal 
comparative techniques. This type of reasoning inferred governance principles from 
social and formal institutional observations, in order to work out plausible answers about 
the quality and efficiency challenges of the traditional regulatory systems of exchange 
(Morse & Chung, 2003). The paper argued for empowerment to increase self-regulatory 
competences and facilitate access to justice permitting more collaborative and dynamic 
developments, amenable to the digital transformations and mediatized exchange 
interactions. 

Article II: Content analysis of doctrine and a systematic review of the literature on 
political science, ergonomics, HCI, and law (substantiated an historical continuum on the 
development of proactive legal scholarship and practice, and a taxonomy of legal 
UX/UXI). The data was processed using historical interpretative analysis, critical 
interpretative analysis, and integrative inductive and abductive reasoning techniques to 
tie the emergence of a new research field (Morse & Chung, 2003) and the theory 
stemming to their forerunners, while suggesting a way ahead to manage the future of 
contracting at the level of transaction design (Walton, 2014). 

Article III: Various methods were combined during the three-year exploratory and 
multimodal multiple case study on the first assessment of the viability conditions of 
Smart Contracting, based on the public’s perceptions. The study used a large convenient 
sample of 255 respondents. It first compiled and processed a quantitative style dataset 
to which basic summative statistical techniques were applied (Creswell, 2016), followed 
by thematic-semantic/linguistic interpretative techniques for the codification, 
classification, and interpretation of the reported meanings. Nine categories (seven with 
positive or neutral and two with negative connotations) were extracted as codes out of 
the 120 words reported, when related and repeated most frequently (Tashakkori & 
Teddlie 1998). The codification was reviewed with a card sorting test (Rubin & Chisnell, 
2008). The forms of reasoning needed were deduction to a limited extent, and induction 
and abduction. The results were encouraging but preliminary insofar as they are not 
corroborated by other studies. 

Article IV: This article relied predominantly on content analysis of doctrine, literature 
and official documents on a case study (Smart Contracting within the EU system), and 
theory development (conceptualization and formulation of principles, a systematic 
unification of justifications for the relational and proactive approach to contracting, and 
a discussion of the contributions to the emerging field of legal design). The reasoning 
techniques were the inductive for the theoretical constructions, the critical 
interpretative for the conceptual review, a complementary institutional analysis of fit of 
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the approach within the EU system, and abductive reasoning for the expansion into 
contract automation disruption (Morse & Chung, 2003). 

Other components of the philosophy of the research 
This work was designed to integrate, develop and expand theories, and contributes to 
various spheres of knowledge in sociotechnical, non-positivist ways and modes of 
analysis available to the fields in question. It was intended to produce useful, transferable 
and readily applicable understandings. This is why it can be categorized as pragmatic and 
critical-realist research, both theory-driven and generative of more theory (Carlsson, 
2006; Hoch, 2007; Bergene, 2007), and not limited to the identification and description 
of interesting phenomena. 

The pragmatic stance or worldview is suited to research in the digital sphere and on 
new governance strategies for planning and designing exchange transactions for two 
reasons: first, pragmatism, or what John Dewey called “practical fallibilism” (explained 
by Campbell, 1995), recognizes the temporary nature of the products of the mind. It is 
not certain that the institutionalized solutions being developed now will be appropriate 
for the problems of the future (Granqvist & Gustafsson, 2016), but making provisions for 
what is seen ahead is the most a pragmatic researcher can do. What kinds of exchange 
and contracting practices will exist in the long term may be envisioned to a degree, but 
not predicted with accuracy. Second, because the ultimate goal of regulatory research is 
transformative, the critical perspective of this realistic approach fits well. Pragmatism 
incorporates critical theory components in the way it promotes the re-thinking of 
assumptions, traditional practices, false dichotomies, and change (Shook, 2000). In this 
view, knowledge and theory generation are strongly instrumental to action. Pragmatism 
does not aim to settle dogmatic discussions for the sake of pure ideals, or to achieve 
deductive validity, but offers a programmatic research agenda and some ways to go 
about it (James, 1995). This thesis looked for useful and the “best” possible explanations, 
upon which reflective regulatory action can take place later. Table 1 presents an 
overview of the philosophical foundations of the research. 
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Table 1. Summary of the philosophical foundations of the research 
Research philosophy Pragmatism and critical realism with salient 

interpretive/constructivist components 
Overall research goal 
and components 

- Exploration-interpretation-reflection-(mostly 
abduction),  

- Understanding and formulation (mostly 
induction),  

- Exploratory identification (basic deduction), to a 
lesser extent. 

Theoretical and empirical components 
Ontology  Interdisciplinary: built around theories belonging to business 

management, legal theory and sociology of law and principles 
of HCI.  

Epistemology - Mixed methodologies with qualitative emphasis 
- Mixed reasoning techniques: descriptive, 

interpretative and dialectic methodology. 
Inductive and abductive processes, mainly. 

- Mixed methods: content/document analysis, 
survey, case study, thematic analysis, legal 
hermeneutics (doctrine analysis and 
interpretation), theory generation and 
comparative historical review 

Logic and axiology Principled, collaborative, self-regulatory, dynamic, 
contextual, human centred regulatory approach 

Mission and tools Encourage changes in contracting practices implementing a 
strategical relational contract vision - technology-based 
tactics. Digital transformation leading to a collaborative shift 
of the legal practice and preservation of contractual freedoms 
in automated schemes. Advance the legal design and 
proactive law field with systematization, substantiation, and 
unification of postulates. Propose a transitional pathway to 
automation. 

Source: composed by the author 

Ontology 
The cross-disciplinary nature of the object of the research combined theories from 

business management and law with principles and standards from computer sciences, 
which together make up a proactive governance approach for mediatized exchange and 
a transaction design proposal named Smart Contracting. Overall, this academic effort 
added concepts and terminology that delineated an evolving research field in its 
beginnings, contributed to the development and consolidation of the existing and 
applicable theory, and operationalized it to transform legal and managerial practice. The 
ontology evolved with the work that begins with a meta-theoretical, phenomenological 
and institutional study about the changes in the governance of exchange relations 
resulting from social and technological paradigm shifts. It continued at the theoretical 
level, conceptualizing, theorizing, and substantiating. And it concluded with a 
contextualized operationalization of the proposal as a transitional pathway to 
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automation that considers the implications of rushing the use of computational tools and 
distributed technologies in contracting. 
Logic and axiology 

Working on transformative proposals is in itself a concrete, value-driven effort, which 
in this thesis is about regulatory processes to become principled and to increase their 
responsiveness to the needs and requirements of the times. The work reveals its  
human-/user-/consumer-centred logic throughout. This in turn reflects ethical 
commitment to collaborative, preventive, and responsible private regulatory activities. 
Human centrism and empowerment are viewed as legitimizing components of any 
regulatory development. This orientation is argued to facilitate the proactive governance 
of micro-level exchange transactions and addresses some of the dysfunctionalities 
identified in traditional contracting. The search for theoretical and institutional 
consistency, unity, and conceptual coherence embed the aesthetic component of the 
philosophy of the research. It is seen in the promotion of improved and enhanced 
alternatives to the formats, appearance, and delivery of legal texts, and changes in the 
interfaces of the law, and justified by their fit of purpose and the identification of new 
interaction patterns in mediatized exchange relations. 
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3 Results, findings and contributions  
This work unpacked governance capacities of traditional stakeholders in its first phase, 
and studied regulatory quality issues in mediatized exchange relations as reflected in 
private transactions and agreements in the second. It argued for transformative 
innovation with relational sustainability in contracting strategies, reaching a cogent 
theoretical approach proposal during the third phase. The research problematized 
digitization and automation trends and warned of the dangers of ignoring the social 
dimensions of the increased use of certain technologies and its legal implications.  
The private sector is called on to engage and shown its regulatory allowances to achieve 
the dynamism required to update contracting processes, digital ones in particular, and 
institutionalize new, proactive practices, such as the use of transaction and legal design 
techniques, to improve the legal environment of trade and the governance of exchange 
relations. 

The first phase was important for explaining and substantiating the most important 
departing assumptions of the work and to discuss the new formal and informal 
institutional frameworks shaping as a result of socio technical paradigm changes.  
It argued why regulatory sources, processes, and formats cannot remain the same. Public 
governance capacities have reached their limits while other stakeholders have become 
empowered and more actively engaged. It was affirmed that while regulatory lags are 
unavoidable and perhaps intensifying, some processes may be upgraded with 
transaction and legal design, ready-to-use techniques, more appropriate to meet the 
needs and requirements of the times. The second and third phases spoke more narrowly 
of proactive contracting as a strategic approach and its links to risk management, ADR, 
strategic management, and legal competences. Proactive contracting is described as a 
fundamental dynamic capability of individuals and organizations. Next, the work 
concentrated on highlighting the justifications of the transaction and legal design fields 
and purposes, and on the systematization of its concepts and some measurability 
parameters. This helped formulate a compact proposal on relational and proactive 
contracting and contractual management referred to as the Smart Contracting approach. 
It brings preventive tenets into a forward-looking and more sustainable strategy for the 
governance of exchange relations along with principles and measurable technical 
standards of human-centred design to guide the practice, and applicable to automated 
interaction schemes.   

The next subsections explain the results, findings, and contributions per paper and 
corresponding to each phase of the research. 

3.1 Phenomenological and institutional assessment 
This assessment corresponds to the meta-theoretical stage of the work in phase I, which 
addressed and responded the RQ1. The outcome was a phenomenological and 
institutional evaluative observation of regulatory effectiveness, competences, and 
conditions that exposed the need for alternatives regulatory strategies and opportunities 
for legal innovation. It focused on the social, technical and legal environments of the 
private governance of exchange and concluded with a formulation of general principles 
that justify a transformation of legal practice and a renewal of the scholarship on the 
transaction costs of exchange relationships with legal relevance. The assessment 
included a case study on a traditional institutionalization process example (Article I).  
The raised about the impact of technology, the relevance of new arguments to promote 
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change in contracting practices, and the usefulness of an institutionalization process 
analogy stemmed from the priming text on internet governance and the evolution of 
private models of governance written in preparation for the thesis (Solarte-Vásquez, 
2013).  

This phase evidenced the importance of collective, collaborative, and independent  
self-regulatory capacity in interconnected times, and the contrasting effects of formal 
(legislation and public policies) and informal (based on private initiatives) 
institutionalization processes. Some directions of the current governance trends and 
transformations affect exchange and were presented to gain a better understanding of 
the new responsibilities, conditions, and interactions appearing in digital trade. The new 
participatory role of stakeholders, deriving from increased self-regulation and the 
capacities of private regulatory options to help overcome regulatory stiffness were 
explained. This phase also introduced the empowerment effects of self-reliance, which 
became, together with the collaboration principle, common denominators throughout 
the research. This “accountable” sort of agency is claimed to be a precondition for the 
meaningful participation in interactions of the interconnected society, and imposes more 
responsibilities than ever before on groups and individuals, in times of changing 
sociotechnical, legal, and economic conditions.  

The principles of the networked information society formulated in the article are:  
(a) regulability through cooperation and increased self-regulation;  
(b) multistakeholderism, from which collaboration was derived for being a democratic 
and inclusive principle; and (c) neutrality. The impact of the information society on 
interactive governance was identified at the widest level of analysis, supporting 
relational views of exchange that do not fit the efficiency and effectiveness premises of 
the transaction costs economics school (Peters et al., 2011). The need for a 
transformation of regulatory processes based on new interactions was restated, for 
which the institutionalization of different procedural rules and practices is imperative, 
coinciding with Trubek and Trubek (2006), and Hendriks and Grin (2007). It was 
concluded that better regulatory systems should be dynamic and adaptive, and the new 
practices responsive (Voss et al. 2006) and preventive/proactive in the public and the 
private spheres, at all levels, as Sorsa (2009) suggests.  

These theoretical reflections added to the understanding of the specific effects of 
public intervention and the problems of balancing flexibility and formalization for  
long-term systemic change. They also helped understand how to combine legislation 
with other reflexive and dynamic models to match the speed of progress and 
requirements of the times. Constructive association and collaboration were found to be 
fundamental, as reflected in the networks’ self-generated arrangements, and are 
valuable competences, compatible with the complexities and uncertainties of the 
globalized, interconnected world. Crossing the barriers to innovation in law is not a task 
for innovation experts or lawyers alone. The vitality of fundamental institutions in society 
depends on how stable the legal system is. This calls for a delicate balance and the 
strategic involvement of experts from various disciplines, in a more sustainable effort to 
integrate knowledge rather than to continue to compartment it. Strategic management 
and innovation devoid of legal considerations would become unrealistic activities, while 
legal knowledge without a managerial and dynamic edge could continue to obstruct 
certain dimensions of progress.  

The case study helped identify some conditions determining regulatory developments 
in purposeful institutionalization processes. Seen from this perspective, it was the first 
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assessment that linked technological innovation to private regulatory competences with 
a concrete example. This example was the effect of policies and legislation on ADR 
methods of the EU in one member state. The concepts of responsive, reflexive, and 
dynamic governance were introduced to the discussion as in connection to opportunities 
to adjust trade and transacting to the requirements of the times.  

ADR culture is strictly transactional, establishing the relevance of the example used for 
this study, and indicating that ADR and contracting share ontologies. Indeed, these 
conflict management methods and contracting are intimately connected. The outcomes 
of the assessment are transferable to other areas and instances where similar 
interactions occur. They showed that technology of the range and scale of ICTs has 
affected power relations and stakeholders’ responsibilities in ways so significant, that 
contract theory, contracting strategies, and contractual practices should be renewed.  

Traditional contracting strategies should be adjusted to reflect and serve the values of 
cooperation, empowerment (self-regulation), self-reliance (freedom), effectiveness, and 
dynamism. It was emphasized that the prevailing contracting styles are problematic 
because they still promote the restrictive use of agreements; offensively to guarantee 
performance and defensively to and manage risks, including dispute resolution 
contingencies. This first phase of the work was necessary because the results informed 
and justified core assumptions that guided the remainder of the work. However, the 
assessment was updated towards the end of the research, in consideration of the rapid 
evolution of policies, legislation, and the deployment of the block-chain technologies. 

3.2 Transaction design and the strategic management of contractual 
processes 
This section discusses the results and contributions concerning the justifications and 
substantiation of the transaction and legal design field in which transaction design 
standards and the Smart Contracting proposal find their roots. It refers to the theoretical 
aspects of the initial stages of phase II of the research when the theory-building process 
was initiated, in response to the RQ2, and RQ4 in part. 

Proactive law and Smart Contracting were placed at the end of a Conflict Management 
and Dispute Prevention Continuum, proposed and described as advanced practices and 
an application of the perspective, evolving naturally from the already mature preventive 
law propositions and theories. By anchoring the evolving streams of research in that 
historical perspective, the thesis adds legitimacy and credibility to a wide spectrum of 
innovative legal proposals on law, including SC, logic, and standards (Article II).  
The expression Smart Contracting was used to refer to the proactive, relational 
strategy/approach for the first time in this work then, showing its value as a linkage 
bringing the legacies of the predecessors of proactive law into the emerging research 
fields to encompass a strategy that prepares for the foreseeable future of contracting, as 
was further explained in phase III. A careful transposition of concepts from across 
disciplinary boundaries, and an integration of theoretical insights and advancements of 
the past six decades of conflict management and ADR theory, resulted in a solid 
foundational background for the transaction and legal design field(s). The same 
progression lays the scientific foundations of the Smart Contracting proposal and 
contributions. The summary of the evolution of the conflict management concept to its 
current proactive status was reasoned to unify the disparate streams of specialization 
under one roof.  



31 
 

The continuum was illustrated as appears in Figure 4. Subsequent developments 
related to the digital economy and electronic transactions and contracting were already 
envisaged in this phase. 

 
Figure 4. Conflict Management Continuum “From Conflict Resolution Studies to the Proactive Law 
Movement.” (Article II) 

This phase also showed that legal standards should be complemented with others, the 
technical and the aesthetical for starters, in line with Passera, who implemented the 
proactive, and the preventive and collaborative postulates of Brown (1950) and Scott 
(2008), championing the legal UX notion, but opting for a focus on visualization (2017). 
Legal visualization has acquired relevance within the forming community of practice; it 
is well documented and easily placed under the legal design research denomination. 
However, in terms of the Smart Contracting proposal, visualization is only one of several 
UX factors (Article II). 

Other results of this phase supplied the regulatory quality criteria to operationalize the 
Smart Contracting practice by way of guidelines based on a few minimum and 
measurable transaction design factors. In their development, the essential legal and UX 
factors from HCI were integrated with an extended user experience set of principles, to 
fill in the gaps of earlier works and complete the task of formulating a functional 
framework for the preparation of enhanced relational contract interfaces. Passera 
endorsed legal design techniques (2017), but without a complete, interdisciplinary, 
systematized, and transferable technical set of parameters to measure legal UX/UXI.  

The taxonomy of UX and UXI factors summarized in Table 2 may be used as a checklist 
or screening tool in transaction and legal design. It is most valuable for being the first of 
its kind to define the possibilities of ascribing concrete indicators/qualities to legally 
relevant interfaces, as well as for considering UXI components and standards to be 
applied to legal practice. These factors, thus, operationalize the theory, helping the 
planning and testing of legally relevant texts for mediatized exchange 
transactions. “Transactional design” is presented as a Smart Contracting 
expression/activity.  

 
 
 
 
 
 
 
 



32 
 

Table 2. Abridged UX taxonomy for transaction design 
Efficiency Effectiveness Satisfaction 
Readability Completeness Awareness: taking notice 
Consistency Collaborative: perception of 

mutual gain, emotional 
incentive 

Understanding: knowing 

Organization Communication effect on 
consensus 

Consensus: wilful participation, 
engagement and commitment 

Information 
visualization 

Pleasantly memorable: 
attention, memory and 
emotions 

Compliance: associative action 

Learnability Sustainable: relational 
resilience 

Positive exchange experience 

Flexibility  Sustainability of agreements 
Control of the interactive 
and the static layers 

  

Source: adapted from the original “Combined taxonomy of usability components applicable to 
transactions” (Article IV). 

The classification combined essentialist criteria in contract law (requirements of 
validity in the formation of enforceable agreements) and selected literature on proactive 
law, plain language in legal drafting, and design. The most important concepts come from 
drafting rules and papers about the positive attributes of legal texts (Phelps, 1986; 
Masson & Waldron, 1994; Kimble, 1996), whereas the criteria/parameters derived from 
UX basic standards of efficiency, effectiveness, and satisfaction, as well as others from 
HCI (Norman, 1983; Nielsen, 1994) that were applicable. The parameters include 
visualization, but the selection and evaluation of images and other unconventional texts 
are matters that belong to the legal semiotics field and deserving of a much more careful 
research. The outcome was an integrated UX/UXI taxonomy that in spite of having 
resulted from a theoretical process is a readily applicable contribution of standards that 
the law is not measuring so far. Thus, it is novel, advances doctrine, and is of practical 
significance for complementing proactive developments without contradicting legal 
theory postulates, legislation, or public policies. These contributions may reduce the 
fragmentation of the research agenda, and invite the research community to agree about 
minimum working standards. 

3.3 Smart Contracting viability and innovation readiness 
The last stage of the second phase addressed the viability issue and the RQ3 in part, on 
the basis of a multiple case study that explored the extent to which awareness, 
disposition, readiness and appreciation were found among the public about the meaning 
of collaboration, self-regulation and transaction friendliness. The thesis compilation 
includes only the results on collaboration (Article III). A precise definition of the term was 
composed to suit in any domain concerned with human interaction, but primarily to unify 
the terminology of the proactive field where collaboration is a key competence. The data 
were interpreted to find out if the proactive theory developments are generally 
responsive, and correspond to the needs and interests of ordinary users of legal 
products. Attending to the Diffusion of Innovation Theory (Rogers, 2010), empirical 
evidence of the viability of the proposal should help persuade business organizations and 
other potential institutionalization agents/influencers to adopt it. This would engage the 
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widest possible range of adopters in the transformation of exchange relations. 
Companies may find in Smart Contracting, and similar alternative proposals, 
opportunities to enhance corporate and management strategies that could outweigh the 
costs and risks of implementation, if the soundness of the approach is established. The 
endorsement of firms could help then spread and institutionalization of the approach.  

Rigorous scientific legal usability and proactive research was available, but it was 
opportunistic and indifferent to whether the deployment of legal innovation was 
expected or welcomed by the public or not; legal UX was studied in a niche. Being this is 
a thesis that speaks about regulatory upgrades based on human-centred legal practices, 
consulting the users was considered imperative.  

The Smart Contracting as a strategy and a concept, and the supporting theory was 
revised to restate the functions of contracts beyond their status as legal and economic 
instruments (Article III), something rarely found in the literature on business, 
organizational theories, and project management. A task was undertaken to position 
strategic contracting in the literature, referring primarily to the connections between law 
and business strategy and the weight of this partnership in terms of the dynamic 
capabilities theory (Winter, 2003), for example. Collaboration was said to add to the 
dynamic capabilities of businesses (Bagley, 2005), to be useful to align organizational 
relations and practices, and extendable to all legally relevant interactions with customers 
via Smart Contracting strategies. The arguments of the thesis in this generative phase of 
the work rest on the earlier discussions and theories linking collaborative trends with 
larger governance changes in global trade intended to smooth the complexities of the 
legal environment of business and mediatized exchange relations.  

The new, principled definition introduced in this phase, described collaboration as ‘the 
deliberate organization of human effort, aimed at generating long term value for all 
parties involved, and at reducing the risks and disadvantages of competition.’ It clarifies 
ambiguities of the terminology from the converging domains, communicates relational 
values, fits sustainability strategies, and is inclusive of various views on the characteristics 
of human interaction. Smart Contract is collaborative because it is user centered, and so 
are the UX/UXI upgrades of legal interfaces for transaction design. More usable legal 
products offer leverage to users, mostly consumers, diminish information asymmetries, 
and facilitates mutual understanding but most importantly, could set the grounds of a 
truly informed consent. Transactional experiences resulting from these contracts could 
be friendlier and the general sense of trust in legally relevant exchange and in digital 
trade environments in particular would benefit.  

From the study was inferred that the understanding of collaboration matched the 
theoretical constructs from the business, proactive law, and ICTs’ literature sufficiently. 
This allowed us to conclude that the collaborative features embedded in proactive 
strategies should meet the expectations of the public. Numerous coincidences showed 
awareness and positive connotations of collaboration and indicated good disposition to 
the adoption of alternative, collaborative legal offerings. The convenience sample was 
subdivided beyond the standard demographic information into subgroups according to 
expertise field, level of studies, and occupation, because these variations were assumed 
to provide a finer depiction of the results and more detailed findings. The outcome 
showed that these were not very relevant variables overall but permitted observations 
resulting from the most remarkable differences in perceptions found in country groups. 
It was concluded that regardless of expertise field, education levels, and occupation, the 
cultural factors in human interaction understandings and trust influence most clearly the 
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notion of collaboration. For example, contrary to what was expected, people with a legal 
background or possessing that expertise were not the most averse to collaboration.  
In general, the public would perceive collaboration in legal innovation if it increases 
understanding, and eases access to and clarity of information, participation, and mutual 
benefit.  

The use of the terms collaboration and cooperation is especially inaccurate among the 
public, but the preference for more intense connections with connotations of greater 
understanding, were clear. In sum, the proactive scholarly and experimental 
developments of practitioners resonate with the public the most, which indicates 
responsiveness on the one hand, and receptiveness when it comes to collaborative 
offerings on the other.  

In light of the findings of the viability study, collaborative practices it proposes could be 
gradually adopted at least within the groups that showed better disposition. However, 
this is the first examination based on the assumptions of the Smart Contracting proposal, 
and is not presented as conclusive. It is nonetheless encouraging, and helps to engage 
the community in a different dialogue about the conditions for the implementation of 
new practices. In addition, it legitimized the conceptualization process and assisted in 
preparing for a more systematic application of user-centred design techniques to 
contract management within digital business strategies. 

3.4 Characterization, contextualization, operationalization, and 
specification of Smart Contracting 
The phase III and last of this research refined and reformulated Smart Contracting, 
completing the tasks on all issues steaming from the research problem, and reinforcing 
the theory-building effort of the thesis, by contextualizing the theoretical and practical 
applications of the approach (Article IV). Additional rounding-up concepts were added 
to characterize Smart Contracting in terms of its governance capacities for strategic 
management under the relational exchange theory umbrella and as a deep 
transformative alternative to mere digitization of contracting and contractual 
management processes. It operationalizes the relational theory in response to Macneil’s 
call assuming the conditions of viability are present for deployment and dissemination, 
and adding to the guidelines proposed earlier six principles/standards for sustainability 
and dispute prevention. Finally, the work answers the RQ5 specifying Smart Contracting 
in contrast to the “smart contract” metaphor, highlighting the urgent need to examine 
the automation rush in business, industrial management, and law.  

The first result of this phase is the institutional review of the EU framework on trade 
and exchange relations for the Digital Single Market (DSM). This contextualized the 
applicability of Smart Contracting in connection to the phenomenological analysis, as was 
intended to complete the answer to the RQ1. Additional substantiation of Smart 
Contracting as a novel relational and proactive approach, suitable to sociotechnical 
requirements of the times supported the initial answers given on the RQ2.  
The governance capacities for businesses and within businesses were re-explained. 
While the Smart Contracting depiction is detached from the unsatisfactory conception of 
transaction costs economics, the characterization of this work leaves the classical 
contractual legal theories and the laws on contractual freedoms and responsibilities 
unchallenged. The formulation of the set of principles complements the 
operationalization means that answered the RQ4, to guide the practice and connect to 
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the contracting strategy a sustainability purpose for more meaningful contractual 
processes and exchange. The RQ5 was answered towards the end, where Smart 
Contracting was set apart from the “smart contract” notion, aiding its consolidation as a 
proactive strategy that leans towards the satisfaction of the real needs of exchange and 
those of the future of transacting, while exposing the foreseeable implications of an 
unchecked adoption of automated contracting processes. 

The last paper of the compilation (Article IV) featured a critical/interpretative analysis 
of the literature, doctrine and official documents, theory building, and a case study about 
the institutional back-up of the EU that legitimizes regulatory proactive innovation. 
Figure 5 shows the structure and contents of this paper, which is representative of the 
research outcomes in brief. 

  
Figure 5. Author’s graphical summary of the components of the Smart Contracting approach 

As for the characterization outcomes, the relational dimensions of Smart Contracting 
were reviewed and confirmed (Macneil, 1980). The relational exchange theory 
connecting it with this advanced development of the conflict management and dispute 
prevention field, and linking ADR with newer sociotechnical exchange phenomena such 
as the digital transformation of business and legal automation. References to contract 
drafting/design (purposes, formation, and processes) from earlier in the XX century, 
were mentioned to remind that private governance by contract has been intertwined 
with theories on transaction costs economics (Williamson, 1979) as well as with game 
theory (Schwartz & Scott 2003) and the institutional and neo-institutional theories 
(Rutherford, 1996; Powell & DiMaggio (eds.), 2012), and thus, essential in the 
development of the relational views (Goetz & Scott 1981; Gudel, 1988; and, Macneil, 
2000). Additional reflections were included as background about wiser, mixed, 
contextual, participatory, and collaborative regulatory processes (Gunningham et al., 
1998).  

Alluding to strategic governance and management capacities, this stage considered the 
literature establishing that contracts/self-regulatory means are a source of competitive 
advantage (DiMatteo, 2010) for business. It clarified why Smart Contracting processes 
would result in more dynamic and responsive contracts. That is, adaptive, less rigid, and 
able to resist more changes (Termeer et al., 2015). For that purpose, Smart Contracting 
activities are placed across processes or contracting cycles, not just during drafting or 
contract formation phases. Figure 6 shows the model of the contractual cycle 
conceptualized in this phase. 
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Figure 6. Adapted from the author’s Contracting Cycle in contract and contractual management 
(Article IV) 

The strategic collaborative or proactive governance capacities of Smart Contracting 
were said to be advantageous to coordinate action at all organizational governance 
levels, during phase II, but it was illustrated and reiterated later in this phase. Interactions 
deriving from strategic goals at the top may enhance action and communication in the 
managerial and operational layers below, as shown in Figure 7. Consumer contracts 
would align in relational sustainability at the operational level; alliances and partnership 
contracts at the managerial levels; and larger proactive projects at the community or 
social scale at the corporate level.  

 
Figure 7. Adapted from the author’s chart on the strategy levels and collaboration where Smart 
Contracting is applicable (Article IV)  
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Before speaking of more contributions to the operationalization of Smart Contracting, 
the minimum conditions of viability (collaboration and contractual responsibility/self-
regulation capacities) and the EU institutional legitimizing framework for regulatory 
innovation were re-examined. The importance of servicing consent through UX is implicit 
in the mandate of the renewed data protection regime of the EU14 that raised the 
standards for the quality and accessibility of legally relevant communication affecting the 
public. This legal instrument is a ground-breaking advancement in terms of legal UX, 
because it acknowledges that information quality is crucial for an agreement to come 
into existence, and that consent is required for the lawfulness of its execution. Digital 
consent is an elusive validity concept awaiting harmonized regulation. The thesis 
suggests that legal UX standards should be made substantial to transacting, to begin 
with.  

Smart Contracting helps to build consumer protection into legal documents by design, 
following six functionality principles (Article IV) that unify the values of the proactive 
approach. Contractual processes and activities should be principled, collaborative, 
strategic, proactive, interdisciplinary, and technical. These, together with the taxonomy 
of UX/UXI factors, are heuristics that do not contradict the law, or interfere with trade, 
but are soft and yet fundamental to the improvement of exchange and regulatory 
quality. 

To end, Smart Contracting was specified to separate it from the “smart contract,” 
concept, and temper the enthusiasm about automating contractual management and 
contracting processes. It was concluded that a rushed increase in the adoption of these 
technologies would be regressive, considering the historical achievements in 
understanding the social functions of contracts. This issue was anticipated almost a 
decade ago by Brownsword and Somsen (2009), before “smart contracts” became 
technically possible with the advent of block-chain technologies. “Dumb” contracts can 
be made highly functional at the technical level if automated, and the dangers of building 
undesirable complexities and suboptimal interactions into these are very high. Most 
importantly, the lack of flexibility of “smart contracts” completely ignores that 
contracting and exchange are, in general, imperfect activities. Feasible Smart Contracting 
practices are the ideal transitional pathway to regulation by code. Smart Contracting can 
improve the UX of “smart contracts” in the same way that it upgrades other mediatized 
transactions, and both may eventually be integrated into digital contractual 
management models but for now, these two “smart” concepts should remain 
differentiated. 

                                                                 
14 Consult Regulation (EU) 2016/679 of the European Parliament and the Council on the protection 
of natural persons with regard to the processing of personal data and on the free movement of 
such data, available at: http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32016R0679  
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4 Conclusions, limitations and future research 
Research on regulatory quality has always been of relevance, but traditional 
understandings and models of governance are no longer useful or dynamic to adapt to 
the requirements of the times. This crucial juncture makes the search for alternatives 
and strategic regulatory innovation studies a must. This research was concerned, most 
generally, with the governance capacities of private regulatory systems, and most 
concretely, with their upgrade for the improvement of exchange relations and the digital 
environment of business. The thesis systematized an approach to the design of legally 
relevant transactions and mediatized interactions that could benefit all users, consumers 
and agents in commerce, classified as a proactive governance proposal transferable to 
other fields interested in interfacing human interaction. The proposal is called Smart 
Contracting. 

Smart Contracting is an original strategic approach to conceiving and designing legally 
relevant exchange interactions, and a cohesive formulation, founded on solid ontological 
and epistemological stands, ultimately characterized for being principled, proactive and 
interdisciplinary and compatible with the EU legal and institutional frameworks. It may 
also be expected to provide a transitional pathway to automation, and be of easy uptake 
in all organizational levels for its successful deployment and diffusion. Therefore, the 
proposal also involves practical and managerial contributions derived from various 
conceptualizations levels such as transaction design guidelines on improving the drafting 
and UX/UXI of legal texts and interfaces, and measurability factors or minimum quality 
standards that were not formulated before, or related to mediatized and digital 
interactions. Smart Contracting encapsulates several regulatory constructs, and 
heuristics of practical significance including principles for the management of contractual 
processes and exchange interaction/transaction design. Dispersed conceptual 
developments on proactive and strategic contracting and design were unified and 
systematized progressively, scaffolding the development of the approach, based on a 
good understanding of the phenomenological, institutional and theoretical background 
conditioning legal innovation and its eventual implementation in context. In the process, 
the thesis built pillars for the consolidation of legal and transaction design, whether it 
should be nested in other domains or as an independent, cross-disciplinary field of study. 
These results achieved the purposes of the research, solved the problem and issues 
described, and offered substantial scientific contributions to the theory and practice and 
in the converging domains of law, business and ICTs. 

Smart Contracting, is the main theoretical contribution of the work, but stands on 
conceptual blends of no less significance, also produced by this research. All theoretical 
contributions intertwine with practical ones because pragmatic research is 
fundamentally transformative. Firstly, the phenomenological and institutional review 
that justifies arguments in favour of this proposal advanced the general literature 
governance models and regulatory quality from an entirely new perspective. This 
inspired new reasonings on the potential of proactive contracting and the formulation of 
the principles of the interconnected society affecting current regulatory activities of 
exchange and digital trade (Article I). Secondly, the case study on an institutionalization 
process example from inside the EU contains empirical evidence of the inefficacies of the 
traditional regulatory approaches. These outputs are useful to guide public regulatory 
interventions across several domains of interest. 
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Prior to developing the main proposal, the research explained the foundational 
justifications of the proactive perspective and placed Smart Contracting at the extreme 
of a disciplinary continuum on Conflict Management presenting it as an advanced 
proactive strategy (Article II). This substantiated for the first time the ontological 
underpinning of the transaction design and legal design fields, as well as the concepts 
and tools that followed, to assist strategic contracting and contractual management 
activities with more theoretical and practical contributions (Articles II and III). The Smart 
Contracting proposal represents the unification and systematization of these insights, 
other proactive developments from the literature, and includes measurability standards 
referred to as the minimum transaction design factors to consider in UX/UXI design and 
the screening and testing of legal products (Article II). The role of transaction UX/UXI is 
to expand the validity criteria in contracting in a collaborative way, making legally 
relevant communication more usable. Better legal interfaces and texts diminish frictions 
resulting from information asymmetries, and facilitate mutual understanding.  
In essence, it supports informed consent. Transactional experiences may be friendlier, 
and the general sense of trust in digital trade environments should increase.  

The literature on strategic contracting as a dynamic capability was enriched with the 
conceptualization of the Smart Contracting applications and this first characterization. 
Business organizations were asked to endorse Smart Contracting practices, and invited 
to become institutionalization agents of the approach (Article III). The thesis indicated a 
paced institutionalization way, where prior to introducing the Smart Contracting and 
other alternative practices, some evidence of readiness for and disposition to these 
changes should exist. When the PhD project began, proactive and legal design research 
initiatives were few, scattered and experimental. No evidence was available on whether 
they were legitimate and opportune, what were the conditions and standards to deploy 
and measure upgrades, and which interactions had to be improved first. The signs of 
public readiness and disposition found by the multiple case study about the viability of 
Smart Contracting and transaction friendliness indicators, expand the knowledge on 
strategic proactive contracting applications and transaction design, and suggest that 
incurring in the costs of drafting alternative contracts and investing on transaction design 
is not so risky as may be expected (Article III). The empirical study clarifies some 
questions but most importantly, it shows the priorities to consider in the setting of a 
more focused research agenda. For example, it identified the groups that could be 
targeted in corroboration studies to strategize the deployment of legal innovation. This 
first study begs the formulation of further questions, for example: Would the findings 
apply to all formats of exchange and subject matters? How the country of origin, and the 
stereotypes discussed by critical research studies, may condition the successful 
implementation of Smart Contracting upgrades and/or interventions?  

Smart Contracting was refined gradually, to conclude with a more complete theoretical 
characterization and functional operationalization means capable of meeting long-term 
exchange requirements and transform exchange relations through transacting and 
contracting (Article IV). The last theoretical contributions that should guide the 
transaction design and contractual management practices were: the review its 
dimensions as a relational exchange conception, the contextualization for its adoption 
and implementation in the EU context as a strategy consistent with the current legal and 
political framework, the formulation of the Smart Contracting principles, and the 
specification of the approach as a smoothing and necessary transitional pathway to 
automated exchange models. Smart Contracting can have a buffering effect that would 
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prevent the dysfunctionalities of exchange exposed in early phases of the research, from 
being built and locked into code. It was underlined that the problems associated with 
legal theory, institutional transitions, regulatory quality, and innovation are 
sociotechnical and too complex (Rittel & Webber, 1973) and cannot be fully solved with 
computational methods and automation alone. Smart Contracting is explained to 
contrast with automated transactions coded into block-chain technology, and 
erroneously misrepresented as “smart contracts” as the two elaborations belong to 
different conceptual categories. 

In sum, Smart Contracting updates the governance of exchange relationships with a 
novel contribution for the provision of legal services, featuring concrete managerial, non-
prescriptive guidance for contractual processes, such as relational components and 
“missions” like sustainability, in strategic lawyering activities. On the other hand, this 
work offers a thread of continuity and coherence for the long run, making significant 
advances in a transition towards the future of contracting and proposing a dialog on 
issues into which proactive lawyers and legal designers were not invested. This research 
stands out and differs from others also, in that it posits that contractual management 
and contracting quality by design are required competences, not only as a resource of a 
firm, but representing the continuous development of organizational dynamic 
capabilities. Here, better contracting is not about obtaining and maintaining a strategic 
advantage in terms of transaction costs (Argyres & Mayer, 2007), but in terms of a 
relational investment. Adaptive and responsive legal communication is more functional 
for mediatized and digital-exchange trade environments than stiff legal documents. 
Besides, UX/UXI are quality neglected criteria but underlined in here as fundamental for 
digital trade for the purposes of collaboration, understanding, and relational 
sustainability. These may be especially beneficial for reducing litigation and non-
compliance risks, as well as dissatisfaction with consumer contracts and other legal 
products. 

Limitations and future research agenda 
The researcher’s views and experience, was coupled with the design and methodology 
used for this regulatory inquiry, and is reflected in the theoretical stance adopted. Thus, 
inherent biases and preferences affected some scientific choices, from the subject 
matter to the reporting formats. Every research is limited considering the greater scheme 
of academic progress and what is attainable. This project scopes from the field of the 
transitions of sociotechnical systems that are relevant to the governance of contractual 
relations in digital exchange.  

Governance and regulatory research is interdisciplinary and evolving, requiring diverse 
assessment approaches, which is often perceived as a special kind of limitation. Validity, 
nonetheless, was pursued, with a careful combination of methods and, and this is where 
the fit of pragmatic critical realism becomes such an important epistemological option. 
Pragmatism allows for producing the most plausible response to the questions asked in 
this type of research. Institutional and sociotechnical phenomena were re-contextualized 
and observed using the lenses of diverse theories. This gave new significance to concepts 
such as collaborative strategic management, consumer centrism in law, the application 
of UX factors to the drafting of legal documents, and sustainability in connection to legal 
texts.  

Research processes naturally evolve from ideas and assumptions that cannot be 
corroborated as preconceived most of the time. This is particularly true in qualitative 
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interpretative studies of rapidly changing environments, during which the capacity to 
adjust to the circumstances and move ahead while keeping the research purpose and 
vision in focus is a clear indication of academic responsibility. This work was initiated by 
one researcher when the topic was novel and remarkably under-researched, but in just 
a few years, governance by private regulatory means has grown to become a top priority 
in most domains affected by digital transformations, around the world. Interdisciplinary 
teams are now beginning to host conferences and work in labs established by prominent 
institutions and associated in generously funded projects. Governance and strategy by 
contract, digital transformations, sociotechnical systems, regulatory quality, and 
contract theory, enjoys now a well-deserved reputable position on the global research 
agenda.  

The preparatory work for the thesis intended to concretize theoretical and practical 
recommendations with other limitations that were expected and have already been 
turned into opportunities to bring the research on issues of constitutive legal UX/UXI 
further. The conclusions and the findings of the work may be considered general and 
preliminary, but this is common in emerging fields of study where arguments are 
insufficient or unconvincing to warrant large scale verification studies. The articulation 
of an integrative theory with profound ontological impact, such as adding a customer 
orientation to the law, was a complex and valuable scientific contribution in itself.  
In addition, this study marks just the beginning of the development of the Smart 
Contracting approach, which could be extended to other fields and regulatory spheres.  

The empirical study could have applied a wider range of data-processing methods. 
However, it did not fail to comply with its intended purpose. The report of the findings 
was split into two papers to fit the word-length limits of scientific publications. Hence, 
further (internal) triangulation can be performed during later stages, with a recast of the 
study and additional data.  

In the future, it is advisable to focus on regulatory quality issues in digital environments 
using innovative, mixed, plural, and critical methodologies, without enlarging the 
epistemological divides of the past. Essentially, proactive scholars are action-oriented, 
transformative researchers who want to overcome the shortcomings of traditional and 
monolithic disciplinary entrenchments. For these initiatives to be more fruitful, 
introducing alternative contracting and developing non-legal skills for lawyers and well 
as contractual competences for non-lawyers must begin at universities. This may be one 
of the fundamental implications of research on digital transformation and governance: 
the teaching of legal subjects must become less adversarial and more oriented to 
preventive and collaborative dealings, assisted by technology. 

The conclusions and findings of this work must be contrasted with more evidence, and 
tested as the field evolves. Researchers should expand the variety of methodologies and 
methods, experiment, and refine the results for specific automated applications. The 
development of hypotheses for studies in different country settings, sectors, 
organizational and contractual schemes, and levels is advised, while experimenting with 
different legal formats. 

Among the directions for further research, three summarize the priorities highlighted 
in this thesis: 

− Outcome assessments in transacting, aligning, and digital contracting:  
a. measuring UX/UXI in the lab and in the wild, b. measuring post-interventions 
(upgrades) contentiousness and litigation rates in longitudinal studies on 
different legally relevant documents and interfaces, and c. developing 
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collaboration and self-regulation competences indicators or measurement 
criteria in the context of exchange relations/consumer contracts, by subject 
matter. 

− Extensions of the strategic contracting approach and its applications in 
business, including the development of models with templates for automated 
solutions. In strategic studies, contracting innovation must remain intimately 
connected to organizational capabilities such as coordination and alignment. 
Look into how to offset the costs of building up smart drafting capacities and 
investigate the benefits of increasing digital-trade relational sustainability. 

− Follow-ups on the theoretical and phenomenological research on the 
institutionalization of new regulatory patterns, revising formalism vs. 
informalism, and the private and public roles in each approach. These last areas 
could include awareness –building and influence legislative developments, 
especially on legal locks to the use of computational methods in contractual 
interactions. 

As a last message, it is imperative to keep in mind that the hasty adoption of automated 
execution and distributed digital management rights undermines the relational contract 
and contract-theory advancements of the past fifty years. “Smart contracts” focus on an 
extremely limited conception of what laws do, and on how to optimize transactions by 
code, excluding any instantiation of issues fundamental to the social construction role of 
contracting, such as the duty of good faith in exchange or collaborative dealings.  
If block-chain technology is adopted as standard regulatory instrument eliminating 
choice, reverting to the discrete-transactions view of contracting and transactions, it will 
turn into a regressive technology in the social sense. Hence, the importance of the spread 
and institutionalization of the proactive digital contracting design perspective promoted 
by Smart Contracting. Consumer empowerment could increase and with it confidence in 
digital trade and the business environment. This research reconciles legal theory with 
innovation in private contracting, and furthers our understanding of new patterns of 
exchange relations and the organizational strategies that are most suitable to rapidly 
changing times. 
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Abstract 
Smart Contracting for the Proactive Governance of Digital 
Exchange  
Market interactions are built upon contractual relations and transactions, which in turn 
constitute the basis for governing private exchange and its platforms. Contracting 
practices are related to most aspects of corporate governance and performance, 
including risk management and other strategic responsibilities, reputation, products and 
services, and ultimately profitability. Classical contract laws, doctrines and long standing 
practices have governed these interactions, but their regulatory capacity has diminished 
as exchange parties now favour expedite, responsive and dynamic modes of governance, 
more amenable to the digital globalized business environment of the times.  

While the laws of contract and business lawyering activities remain rooted in traditional 
and discrete notions of exchange, the theory has begun to evolve integrating socio 
technical concepts, and facilitating the emergence of new streams of research.  
To participate in this renewal process and to make principled contributions of practical 
applicability were the main motivators to complete this thesis. The objectives were to 
substantiate and justify the evolution of the legal design field and to promote its 
consolidation, as well as to persuade on more responsible innovation management in 
the legal sphere. The chief aim was to compose a sound and systematic proposal, 
characterizing, operationalizing and specifying a user-centered contracting approach 
that may also smooth the transitional pathway to automated transaction models.  
The proposal, called Smart Contracting, consists of four components: a set of principles 
for a goal directed practice of transaction design, a taxonomy of Usability (UX) and User 
Experience (UXI) factors, a transferable model for contractual management processes, 
and applications (institutional context-managerial-strategies–automation). In addition,  
a section of the research explored the viability of the proposal empirically, and identified 
upgrade priorities to inform the formulation of a truly responsive research agenda.  

The limited capacity of contract theory and business laws to capture newer forms of 
interaction and adequately respond to technical innovation has been extensively 
acknowledged and prompted inquiry into alternatives and interdisciplinary regulatory 
mechanisms for trade. However, these old problems in the governance of exchange are 
being transferred to the digital markets, neglected and about to get built/locked into 
automated transaction tools. 

It is expected from legal systems to be extremely resistant to change and in some areas, 
practically immune to innovation. Nonetheless, from the institutional perspective, public 
policies already endorse the adoption of alternative, more relational mechanisms of 
exchange within the legal system. What surprises, in contrast, is that firms are yet to 
include transformative adjustments to the legal components of their business strategies. 
The popularity of digitization processes provided by legal-tech solutions may be 
distracting from the fundamental dysfunctionalities of legally relevant exchange.  
This work assumes that in the field of business transactions the greatest transformative 
potential would result from innovative changes in the generation, accessibility and 
delivery of legal content rather than from mere digitization and/or automation.  

Concretely, contracting and other lawyering activities are some of the strategic support 
systems that help the implementation of a business strategy, but the delivery and quality 
of legal products and services fail to meet the requirements of the times. The high costs 
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of drafting and implementing contracts are denounced across industries to be major 
corporate governance and management concerns. Moreover, contract drafting and 
litigation over contracts are reported to be the highest costing contingencies for 
business, globally. The outputs of lawyering activities, products and their interfaces 
feature extremely low usability qualities; they are unpractical, complex, unfriendly, and 
suboptimal especially for digital transactions. This results in part from the problems of 
information and knowledge architecture affecting consent in consumer agreements not 
having been firmly addressed so far. It is argued in here that improving business 
performance must involve not only transformative upgrades of regulatory mechanisms 
of exchange such as contracts and transactions, but also ethical shifts in a more 
collaborative and user friendly direction. The possible adjustments, although substantive 
and related to the validity of contractual agreements, do not have to antagonize with the 
normative systems in place but can be the key to invigorate the digital markets. 

In light of this scope, the research was organized in phases, and used an 
interdisciplinary and a mixed methodological approach, but predominantly qualitative. 
The first phase was a meta-theoretical and phenomenological investigation about the 
institutionalization of collaboration in exchange relations as a result of technology 
evolution. It primed the work and examined the capacities of traditional regulatory 
systems to adjust to the digital and networked age. The results included a formulation of 
principles of the interconnected –digital- society and critical reflections on the 
effectiveness of formal institutionalization methods of collaborative exchange 
techniques illustrated with a case study. 

The second phase covered the development and formulation of concepts, the 
theoretical grounding and nesting, and an empirical exploratory study of the viability of 
a new proposal based on the readiness of the general public. The Smart Contracting 
approach and the basic transaction design factors on legal UX and UXI were proposed, 
and evidence of readiness and disposition from the public was gathered. Business 
organizations were invited to become efficient institutionalization agents for the 
diffusion of the approach. 

During the third phase, the components of the Smart Contracting proposal were fully 
revisited and characterized as a relational theory of exchange, contextualized within the 
European Union Digital Market, where the deployment of the approach is possible and 
its diffusion legitimized by the institutional framework. Besides, for a proper 
specification, Smart Contracting was posited to offer a smooth but critically needed 
transitional pathway to the ubiquitous trends in legal automation, which is presented as 
the most likely force to disrupt legal systems. This section reaffirms that legal innovation 
and Smart Contracting could be the most efficiently promoted by companies and private 
influencers in business strategies. Collaborative and strategic contracting could redefine 
the governance power of private agents, and constitute imperative competences of the 
times. This section links the work back to discussions about digital governance, and 
situates in the current academic debate about socio technical systems applications. 

The continued interest on this line of research is ensured, and the SC concept may 
play an important role in tempering hasty digitization trends while renewing but in 
accord with contractual freedoms and doctrine. The concept proposals and research 
findings discussed in this thesis are among the first contributions toward this end. 
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Lühikokkuvõte 
Nutikas lepingute koostamine digitaalsete tehingute 
proaktiivseks juhtimiseks 
Turusisesed vastastikused toimed tuginevad lepingulistele suhetele ja tehingutele, mis 
omakorda on loonud aluse eratehingute juhtimiseks ning on üles ehitanud nende 
platvormid. Lepingulised tavad on seotud ka suures osas ettevõtete juhtimise ja nende 
toimimisega, mille hulka kuulub riskimaandamine ja muud strateegilised kohustused, 
maine, tooted ja teenused ja lõpptulemusena ka kasumlikkus. Selliseid tehinguid on 
juhtinud klassikaline lepinguõigus, doktriinid ja praktika, kuid nende regulatiivne 
võimekus on langenud, kuna eratehingute osapooled eelistavad nüüd kiireid, 
reageerivaid ja dünaamilisi juhtimisviise, mis on vastutulelikumad tänapäeva 
digitaliseeritud ja globaliseeritud ärikeskkonnale. Kuigi lepinguõigus ja äriõigusega 
seonduvad tegevused on jätkuvalt juurdunud traditsionaalsetele ja tagasihoidlikele 
arusaamadele tehingutest, on teooria hakanud arenema kaasates sotsiaaltehnilisi 
kontseptsioone ning uued uurimisvood on kogumas populaarsust. Käesoleva doktoritöö 
peamisteks ajendiks on võimalus osaleda eelmainitud uuendusprotsessist ning teha 
praktilise rakendatavusega panuseid. Töö sihiks oli tõestada ja põhjendada evolutsiooni 
legal design uurimisvaldkonnas, seaduslik innovatsioon ning selle konsolideerumine. 
Peamiseks eesmärgiks oli aga koostada põhjendatud ja süstemaatiline ettepanek 
iseloomustada, töökorda seada ja täpselt määratleda kasutajakeskne lepingute 
sõlmimise praktika mis omakorda võiks siluda üleminekut automatiseeritud 
tehingumudelitele. Ettepanek, mille nimeks on Smart Contracting (nutikas lepingute 
sõlmimine), koosneb neljast komponendist: põhimõtete kogum eesmärgipõhise 
tehingudisaini tarbeks, kasutatavuse (UX) ja kasutaja kogemuse (UXI) faktorite 
taksonoomia, ülekantav lepingulise juhtimisprotsessi mudel ja rakendused. Lisaks 
keskendus osa uurimistööst kõnealuse ettepaneku rakendatavuse empiirilisele 
uurimisele ning tuvastas täienduuenduste prioriteedid, et saada informatsiooni 
täisvastutustundliku uuringukava koostamiseks. 

Lepinguteooria ja äriõiguse piiratud võime tabada uusi suhtlemisviise  ja tehnilisele 
innovatsioonile adekvaatselt vastata on laialdaselt tunnustatud ning on ajendanud 
alternatiivide ja interdistsiplinaarsete vahetuste juhtimismehhanismide uurimise. Siiski 
needsamad vanad probleemid vahetuste juhtimises viiakse üle digitaalsetele turgudele, 
jäetakse unarusse ning neid ehitatakse/lukustatakse automatiseeritud 
tehingutööriistadele. 

Õigussüsteemidelt oodatakse äärmist vastupidavust muudatuste suhtes ning 
mõnedes alades sisuliselt immuunsust innovatsioonile. Sellest hoolimata toetab 
institutsioonilisest perspektiivist vaadatuna avalik poliitika juba praegu alternatiivsete, 
relatsiooniliste vahetusmehhanismide kasutuselevõttu õigussüsteemis. Kontrastina on 
üllatav, et ettevõtted ei ole oma äristrateegiate õiguslike komponente ümber 
kujundanud. Õigustehnoloogia poolt pakutavate digiteerimisprotsesside populaarsus 
võivad tähelepanu eemale juhtida õiguslikult relevantse vahetuse põhilistest 
düsfünktsionaalsustest. Käesolev töö eeldab, et äritehingute alal suurim muundav 
potentsiaal tuleneks innovatiivsetest muudatustest õigusliku sisu koostamises, 
kättesaadavuses ja esitamises mitte ainult digiteerimisest ja/või automatiseerimisest.  

Tegelikkuses on lepingute koostamine ja teised juriidilised tegevused mõned 
erinevatest strateegilistest tugisüsteemidest, mis aitavad äristrateegia rakendamist, kuid 
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juriidiliste toodete ja teenuste esitus ja kvaliteet ei ole tänapäeva nõuetele vastavad. 
Lepingute koostamise ja rakendamise kõrged hinnad on hukka mõistetud kõikides 
tööstusharudes ning on olulised probleemid ettevõtete juhtimises. Enamgi veel, 
lepingute koostamine ja lepingutest tulenevad kohtuvaidlused on ettevõtetele kõige 
kõrgema maksumusega võimalikkused – seda globaalselt. Juriidiliste tegevuste 
väljundite, toodete ja nende liidestel on ülimalt madal kasutatavuse kvaliteet – nad on 
ebapraktilised, keerulised, ebameeldivad ja madalakvaliteetsed, eriti digitehingute 
tarbeks. Seda põhjustab osaliselt informatsiooni ja teadmiste arhitektuuri mõju 
nõusolekule tarbijalepingutes, mida ei ole tugevalt käsitletud. Käesolevas 
dissertatsioonis väidetakse, et ettevõtte tulemuslikkuse parandamine peab hõlmama 
mitte ainult reguleerivate mehhanismide nagu lepingute ja tehingute 
ümberkujundamises, vaid ka eetilisi muutusi koostöö ja kasutajasõbralikus suunas. Kuigi 
võimalikud muudatused on olulised ja seotud lepinguliste kokkulepete kehtivusega 
seotud, ei pea olema vaenus kehtestatud normatiivsüsteemidega, kuid võivad olla 
võtmeks, mis elavdab digitaalsed turud.  

Eelnevat silmas pidades, pidi uurimine toimuma etappidena ning kasutas 
interdistsiplinaarset ja sega-metodoloogilist, kuid suuremas osas kvalitatiivset 
lähenemist. Esimeseks etapiks oli metateoreetiline ja fenomenoloogiline uurimine 
koostöö institutsionaliseerimise kohta vahetussuhetes tehnoloogilise revolutsiooni 
tulemusena. See käivitas töö ja uuris traditsionaalsete regulatiivsete süsteemide 
võimekust kohanduda digitaalse ja võrgustatud ajaga. Tulemused sisaldasid ka esialgset 
printsiipide sõnastust omavahel ühendatud digitaalsele ühiskonnale ja kriitilisi mõtteid 
kollaboratiivse vahetuse tehnika meetodite formaalne institutsionalisatsioon 
efektiivsuse kohta, mida toetab juhtumuuring. 

Teine etapp hõlmas kontseptsioonide väljatöötamist ja sõnastamist, teoreetilise baasi 
loomist ja platseerumist, ning empiirilist selgitavat uuringut uue ettepaneku 
rakendatavuse kohta mis tugineb üldise publiku valmisolekule. Tehti ettepanekud SC 
tüüpi lähenemise ja elementaarsete vahetuse disaini faktorite kohta õiguslikus UX-is ja 
UXI-s ning koguti tõendeid publiku valmisoleku ja eelsoodumuse kohta. 
Äriorganisatsioonid kutsutakse üles muutuma tõhusateks 
institutsionaliseerimismehhanismideks eesmärgiga kõnealust lähenemisviisi levitada. 
Mõned teadusuuringute kava prioriteedid UX testimiseks ja uuendusteks tuvastati 
empiiriliste uuringutulemuste publiku taju tehingute sõbralikkuse kohta.  

Kolmanda etapi jooksul vaadati SC kontseptsioon täies mahus üle ning see kirjeldati 
ümber relatsiooniliseks vahetuse teooriaks ning kontekstiks määrati Euroopa Liidu 
Digitaalne Turg, kus kõnealune lähenemisviis on võimalik ning kus selle levitamine saaks 
olla institutsioonilise raamistiku poolt legitimeeritud. Lisaks sellele, korrektse 
spetsifikatsiooni eesmärgil on eeldatud, et SC pakub sujuvat kuid ülimalt vajalikku 
üleminekurada üldlevinud trendidele õiguslikus automatiseeringus, mida peetakse kõige 
tõenäolisemalt ja kõige tõsisemalt õigussüsteeme lõhastavaks jõuks. Kõnealune osa 
taaskord kinnitab, et õiguslikku innovatsiooni ja SC peaks kõige tõhusamalt edendama 
ettevõtted ja eramõjutajad äristrateegiates. Koostööl põhineval ja strateegilisel 
lepingute kirjutamisel on võimalik ümber määratleda eraagentide valitsemisjõudu, mis 
on tänapäeva kohustuslik pädevus. Selles jaos seotakse töö taaskord aruteludega 
digitaalse juhtimise kohta ning paigutab selle praeguse akadeemilisse arutellu sotsiaal-
tehniliste süsteemide rakenduste üle.  

Jätkuv huvi kõnealuse uurimisvaldkonna vastu on kindlustatud ning SC kontseptsioonil 
võib olla oluline roll kiirustatavate digitaliseerimistrendide maandamises, samal ajal 
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uuendades, kuid kooskõlas lepinguliste vabaduste ja doktriiniga. Kontseptsiooni 
ettepanekud ja uurimise väljundid, mille üle käesolevas uurimistöös arutatakse on ühed 
esimesi panuseid selle eesmärgi suunas.    
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Solarte-Vásquez, M. C. (2014). Reflections on the Concrete Application of Principles of 
Internet Governance and the Networked Information Society in the European Union 
Institutionalization Process of Alternative Dispute Resolution Methods. Regulating 
eTechnologies in the European Union (pp. 251-283). Springer International Publishing. 





���

������	
��
�����
����������	���	
�
���	��	����
����������
������������������
�������
����	
��
�	�� 	����!"�
����#�	
�����	�"�	
���	$��	
���
����
���������	��%	��"�����
�"�	
�&���
��&��	����"�	��
�����'(��)"�$

*+,-./01-2/31-/43.5/467896.:;./0+<.3=1-64/>�?�@ABC1-.DEF1G1>BHIJKLMNOPQRLKSKTURVNVLQKWQRPUKXMYVZKOR[RQVRI\]2�?B�??̂_̀̂ abcbc�̀b?a��̂b�d��

�e������A;.:f;4,31--1,-1:1/3:4/1gg5-3356./Df5/f1,3:3;434,,14-35914/>4-1f5EE5/6h,64f1>./>.:34/33;15-13.f464-14:9839165/0E8f;f65:1-35013;1-./,-4f3.f4631-E:i3;1,-./f.,61:5g./31-/1305j1-/4/f1I4/>3;1/13<5-D1>./g5-E43.5/:5f.13hf5/j1-0./0./-861:5/5/1;4/>k4/>:16gb-108643.5/f5E,131/f1:-1l8.-1>g5-f566495-43.j14/>4631-/43.j1f5/m.f3E4/401E1/35/3;153;1-BA;1hf5/>1/:13;1,896.f4/>3;1,-.j431-561:./f5E,43.961-1086435-hE5>16:3;43f586>E43f;:5f.4b9.6.3hI1f5/5E.f:4/>31f;/5650.1:5g3;13.E1:B23.:4/1::4h5/f5E,131/f1:I,896.f,56.f.1:3;434-1/53,-1f1>1>9h:34/>4->:4/>,-./f.,61:3;43>5/53:11E35;4j1911/f4,38-1>9h3;164<:BA;1./:3.383.5/46.=43.5/:3-4310h5/n631-/43.j1\.:,831o1:5683.5/Gn\oH4/>]/6./1\.:,831o1:5683.5/G]\oHg5-f-5::b95->1-f5/:8E1--1>-1::./3;1p8-5,14/q/.5/<.66913;1-1g1-1/f1354::1::-1086435-h.E,4f34/>4-081g5-f5/:.:31/fhBr10.:643./0n\o4/>]\o4.E:43:8,,5-3./0161f3-5/.ff5EE1-f14:4/1::1/3.46f5E,5/1/35g3;1>.0.346401/>4k3;1m40:;.,./.3.43.j13;431:3496.:;1:3;1>.0.346:./061E4-D134ff5->./0353;1p8-5,14/�?�?+3-4310hBs81:3.5/:E8:391-4.:1>f5/:.>1-./03;1E4-D1>1E,;4:.:,64f1>5/,-5E53./0:5f.46f;4/01:E1-16h9h,4::./0/1<64<:BA;1.E,5-34/f15g8/>1-:34/>./03;433;1p8-5,14/q/.5/.:/53f4,49615g:8,,64/3./0.3:E1E91-:./38-/./0./:3.383.5/46g5-E864:./355,1-43.5/46:3-4310.1:.:8/>1-6./1>I4:<1664:4-1m1f3.5/5/3;1/11>35:8,,5-33;1:5f.464/>1f5/5E.f3-4/:g5-E43.5/:3;43;4j1g5665<1>3;1-1E4-Db4961>1j165,E1/3:./3161f5EE8/.f43.5/:4/>53;1->.0.34631f;/5650.1:Bt5/f1.j./04p8-5,14/>.:,831-1:5683.5/f8638-1I1/4961>4/>E1>.43.=1>9h31f;/5650.f46:568b3.5/:.:4j.4961:5683.5/35,-1j1/3E5-15g3;1,1-f1.j1>:;5-3f5E./0:5g,896.f4f3.5/:I4/>43-86h.//5j43.j1]\o:h:31E:>1:.0/If586>:8,,5-33;13-4/:.3.5/BA;.:31u3./j.31:3;1./310-43.5/5gf5/f1,3:I>.:f.,6./1:4/>,-4f3.f1:I-1:,1f3g5-,-./f.,61:vBtB+564-31bw4:l81=GxHA466.//r4<+f;556IA466.//q/.j1-:.3h5gA1f;/5650hIA466.//Ip:35/.41bE4.6iEf:564-31jy0E4.6Bf5E





































































 

93 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Article II 
Solarte-Vásquez, M. C., Järv, N., & Nyman-Metcalf, K. (2016). Usability Factors in 
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Article IV 
Solarte-Vásquez, Maria Claudia & Nyman-Metcalf Katrin Merike (2017). Smart 
Contracting. A Multidisciplinary and Proactive Approach for the EU Digital Single Market. 
Baltic Journal of European Studies (pp. 208-243). 
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