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1. Introduction

In May 2011 reformed Health Care Act entered imeé in Finland. The legislation was
updated primarily to guarantee the harmonized amfled standards on medical care, to
improve the care and the access to medical servicesjual basis to every citizéfrrom
the perspective of emergency medical services (Ef&most significant change occurred
in relation to the instance which is responsible fpooviding such services. While the
previous legislation imposed the obligation of agiag and maintaining ambulances to
local municipals, the article 39 in the reformed Abifted the responsibility to the hospital
districts. According to the article 79(1) of thetAdeadline for the transition in that matter
was prescribed to be January 2013.

At the first glance the changes and improvemenizeaqed reasonable and justifiable.
Purposes and aims behind the reforms seemed toorelthe constitutional provisions
requiring the public authorities to guarantee feergone the access to adequate medical
services and to promote the health of the populatiithout discriminatiorf. However,
despite the judicious reasons of the updated k@sl, the implementation and execution of

the article 39 appeared problematic especiallynia i@gion.

Located approximately 600 kilometers from HelsinRijlu is the largest city in northern
Finland. The municipal has nearly 200.000 inhalitaiMoreover, the territory of the region
is quite large as the surface area contains ald@¥d square kilometers. In addition to the
main city area, numerous smaller towns as wellgssely populated areas are located
within the regior?®

After the reformed Health Care Act came into forttee hospital district of Oulu region
adopted a completely new approach on arrangingethergency medical services. While
under the previous legislation the ambulances warated according to the needs of the

population to guarantee the equal access to thécssy following the adoption of the new

! Art. 2 of Health Care Act (Terveydenhuoltolaki, 30.12.2010/1326)

? Art. 19 of the Constitution of Finland (Suomen Perustuslaki 11.6.1999/731)

® City of Oulu Web side, “Information about Oulu”, Last Accessed 19 March 2014,
http://www.ouka.fi/oulu/english/information-about-oulu
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provisions, the hospital district abolished presgioeffectively worked system and replaced
it with the creation of paramedic service cefit@urrently the center and the ambulances
operate from the Central Hospital which is locaitedhe main city area. Considering that
Oulu has a relatively large territory, the problesith the present system derives in the areas
that are located far from the city center. As theggons do not have permanent ambulances
anymore but the paramedics would be sent fromitgecenter, access to urgent health care
services within a reasonable time appears questiendlready in January 2013 there
occurred an incident where a patient living in spir populated area had a heart attack and
needed to wait EMS to arrive almost an hduuckily, in that specific situation the delay
was not fatal but it provided an example of the kmess of the current system. In the worst
case scenario, due to the long distances the andsutaay not reach the patient in time and

the loss of lives may become inevitable.

The situation appears alarming not only from trexwgoint of Finnish legislation but it also
seems to violate the International Human Rightsebants which Finland has signed and
ratified. Article 12 of the International Covenamni Civil and Political Rights (ICCPR)
guarantees a person the right to liberty of moveéraed freedom to choose his residence.
Article 12 of the International Covenant on EconomBocial and Cultural Rights
(ICESCR), on the other hand, obliges the Stateetognize the right of everyone to enjoy
the highest attainable standard of mental and palsiealthinter alia by creating the
conditions which would assure all medical serviogl anedical attention in the event of
sickness. Furthermore, while article 2(1) of ICC$Rply requires the States to respect and
ensure the rights recognized by the Covenant|@2iof ICESCR obliges the States to take
steps to progressively achieve the realizatiorhefrights by all appropriate means without

discrimination.

In addition to freedom to choose the residencegralatg to the article 11(1) of ICESCR the
individuals should also have a right to the condumi improvement of their living
conditions. However, these rights and freedoms bmayundermined if the State fails to

comply with its obligations to provide adequatevgsss under the ICESCR. Therefore, in

* Pohjois-Pohjanmaan Sairaanhoitopiiri, Pohjois-Pohjanmaan Sairaanhoitopiirin Ensihoitopalvelun
Palvelupddtés 1.1.2013 alkaen, (Hospital District of Oulu Region, Decision on Service Level in Prehospital
Emergency Care in Oulu Region from January 2013), 6, Last Accessed 19 March 2014,
http://www.ppshp.fi/instancedata/prime product julkaisu/npp/embeds/28251 palv_tasop versio 13.pdf
> See Chapter 4 below; Especially Chapter 4.3
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the light of the present circumstances, it seerasttie implementation of the current health
care legislation in Oulu region conflicts with thght to health care and have a potential to
endanger and restrict the enjoyment and exercisghafr human rights as well. Thus, the
guestions could be raised whether, how and to wktgnt the situation in Oulde facto

violates the Human Rights Covenants.

This thesis is written for the purpose to analyme present conditions on access to EMS in
Oulu region from the perspective of the internagidmuman rights law. Answers are sought
to the questions whether and how the existing itmaloes violate the international human
rights as well as whether any justifications tohsaituation can be found. Furthermore, this
thesis discusses the relationship between the IC&RRICESCR and analyses whether
these two Covenants should be treated separatelytmther interdependence and
simultaneous application could be more reasonapfgoach. Additionally, the further
problems relating to the realization and applicated the economic, social and cultural
rights (ESC rights) and their effect on accessMSEwill be evaluated.

The writer of the thesis recognizes that the regjidruman rights protection mechanisms
would also provide certain aspects to the presesgarch. However, in order to achieve
more centralized, comprehensive and detailed asaly® study is done primarily based on
the United Nations (UN) Covenants. Therefore, humgints instruments under Council of
Europe as well as the socio-economic protectiorvigenl by the European Union are

largely disregarded and excluded from the anafysis.

Simultaneously, while the thesis engages in anoetdb evaluation of the specific situation
occurring in the specific state, it should be ndteat the international human rights impose
responsibilities on States beyond their own juagdns and traditional State sovereignties
to provide international assistance and cooperatioarder to guarantee the principle of

® Regional human rights mechanisms in relations to the scope of the present thesis are in fact relatively
limited. European Convention on Human Rights deals only with the civil and political rights and does not
include any provisions concerning EMS. European Social Charter, on the other hand, is dedicated to the
protection on ESC rights. However, the Charter does not protect the access to EMS as the article 11 is
mostly directed to protection of health through the preventative methods and education. Finally, EU is not
a human rights organization per se. Although EU has the Charter of the Fundamental Rights, according to
the article 51, the scope of the Charter has been narrowed to concern solely the EU institutions and the
Member States when they are implementing the EU law.
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human dignity in the universal leveRequirements for the international cooperation lwan
foundinter alia from the articles 55 and 56 of the Charter of tim#tédl Nations as well as in
the article 2(1) of ICESCR. Therefore, this thesgks to analyze the specific problem for
the wider purpose with the aim to find certain conmnpatterns or principles which could be

applied in the similar situations in a global level

Furthermore, according to the general internatiomal, Finland has often been perceived
as one of the leading nations in promotion andeutain of human rights and welfare.
Therefore, to analyze the problems of how to aahite full realization ESC rights and to
guarantee the access to EMS without discriminaéind on equal basis also in sparsely
populated areas, would not only serve the inter@sEsnland and Finnish citizens but could

also be utilized in the international cooperatiod assistance.

This thesis consists of seven chapters. The chapter is dedicated to the present
introduction. Chapter two explains the basics denmational human rights law. The
subsections in the chapter two cover the fundarhgmtaciples of human rights, brief

history and development as well as the scope ofptiséection. Chapter three analyzes
ICCPR and ICESCR in more detailed. Section 3.1 amebes the relationship of the
Covenants and explains their different naturesti@e®8.2, on the other hand, provides the
overview of the status of ICCPR and ICESCR in FidlaSection 3.3 introduces briefly the

main articles of the Covenants that are applicabtbe specific situation on access to EMS.

Chapter four covers the factual background on acte€£MS in Oulu region. Section 4.1
gives a brief introduction to the territory of Ouleovering both geographical and
administrative aspects. Section 4.2 explains tihstsmtive provisions of Finnish paramedic
legislation. Section 4.3 is dedicated to the presénation in Oulu providing the factual
overview of the changes which the renewed healté lsgyislation and its implementation

brought.

’ Coomans, Fons, “Application of the International Covenant on Economic, Social and Cultural Rights in the
Framework of International Organizations”, Max Planck Yearbook of United Nations Law, Vol 11, 2007, 359-
390, 361; Hunt, Paul, Gillian MacNaughton, “A Human Rights —Based Approach to Health Indicators”,
Economic, Social and Cultural Rights in Action, Oxford University Press, New York, 1* ed., 2007, 303-330,
309-310
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The main analysis of the thesis is found in thepiérs five and six. Chapter five forms the
analysis on the specific situation in Oulu from gerspective of the possible human rights
violations whereas chapter six engages in evaluaifahe further problems of ESC rights

in a more universal level. Section 5.1 examinesgteeral obligations under the ICESCR
and the specific aspects of the duties that thielestimpose to the States. Section 5.2
analyzes whether Finland violates its obligationglar the article 12 of ICESCR. Section
5.3 studies the questions of property and the plessestriction on freedom of movement
and improvement of living conditions. Section 5a@h the other hand, seeks to find
justification for possible violations and analyzelsether such justification comply with the

further requirements such as principle of proposidy.

In the chapter six, section 6.1 is dedicated toett@nomic aspect of ESC rights evaluating
inter alia the questions of who should provide the EMS and Bbawuld them be financed.
Section 6.2 explains the problems relating to thfereement of ESC rights and section 6.3
discusses on the issue whether there exists higréetween the different rights guaranteed
in the ICESCR. Section 6.4, on the other hand,s&elanswer whether the socio-economic
rights could be regarded as customary norms urgemternational law. Finally, chapter
seven summarizes and concludes the thesis. Answeeovided to the specific situation in
Oulu region and certain guidelines for internaticaaplication of how to guarantee access

to EMS in sparsely populated areas are established.

Finally, the writer of the thesis would like to eahat as the specific analysis concentrates
mainly on the situation in Finland, large numbertloé sources is established in Finnish
without official translations being available. Th#are, the translations from Finnish
legislations and other sources are done by themhiérself. Simultaneously, the hospital
district to which Oulu belong, is officially callgdospital District of Pohjois-Pohjanmaa and
doesde factocover larger area than simply the municipal of Otdowever, in other parts
of the hospital district the implementation and@i®n of the reformed legislation has not
seemed to cause such major and urgent problems, Tiis thesis focuses on the alarming

situation in Oulu region.



2. Basicsof International Human Rights Law

2.1 Principles of Human Rights

Human Rights are universally recognized system afies that provide minimum
standards and procedural rules of human relafiokishough the conducts of human
beings are guided by other value systems suchligereas well, the distinctiveness of
human rights derives from the fact that the basiuyersally accepted standard of
human rights have been codified in the internatidreaties and implemented in the
national leveP Thus, in comparison to other value systems, hurigiris have legally

binding force upon all state authorities.

Human rights are constructed upon the ideology raagnition of inherent dignity and
the equal and inalienable rights of all human beifagm the foundation for freedom,
justice and peac®.Thus, the essential assumption behind the hungatsrielies on the

cognition that the stable society can be createsugh the protection of human rights

and guaranteeing the equal treatment.

Therefore, human rights are indispensable and #ieuld belong to every person
without exceptions and to an equal extérfurthermore, in addition to the obligation of
the states to ensure and guarantee the human wgghis their own jurisdictions, the
principle of universality requires the states dts@romote and protect the human rights
in the international level as well in order to emsthe inherent dignity for all members
of the human rac¥. Moreover, all human rights are regarded to be visitile,

interdependent and interrelated with the meaniag tihey possess the same emphasis

® Nowak, Manfred, Introduction to International Human Rights Regime, Brill Academic Publishers, Leiden,
The Netherlands, 1 ed., 2003, 1

° Nowak, Manfred, Introduction to International Human Rights Regime, 2003, 2-3

' preambles of inter alia ICCPR, ICESCR and UDHR

! Craven, Matthew, International Covenant on Economic, Social and Cultural Rights: a Perspective on its
Development, Oxford University Press, New York, 1% ed., 1994, 153-154

2 Art. 1 and 4, “Vienna Declaration and Programme for Action”, World Conference on Human Rights, 14-25
June 1993
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and importancé® Thus, it can be interpreted that no hierarchy betwthe various
human rights should exist but that all rights hageal importance. Interdependent and
interrelation, on the other hand, would imply thathough having different natures and
scopes of protection, all human rights wodlel factowork in conjunction with each
other ensuring and guaranteeing the fundamentayemgnt of life and dignity of human

beings.

It should also be noted that the human rights ecegnized to guarantee the minimum
standards of rights and freedoms which every stiteuld respect and provide.
However, nothing in the international human rights restrains the states from assuring
better protection and higher standards througmétienal legislations?

2.2 History and Development of Human RightsLaw

2.2.1 Human Rightsprior WWII

Considering that the most important human righ¢aittes have been established only
after the Second World War (WWII), human rightsaalsranch of the international law
is relatively new. However, human rights as an liogp have a much longer history. For
example Ancient Greek and Rome emphasized theatalerand the religions such as
Christianity relied on the principles of equal treant and non-discrimination.Further
developments occurred through the philosophicatkéms such as John Locke who
engaged in analysis of civil rights and the roletlod state to protect and promote the

common good®

The Age of Enlightenment in the 1 and 18 centuries highlighted the individual rights

against the society and imposed the influence edscof individual rights to the national

Y Art. 5 of Vienna Declaration and Programme for Action

Y F. ex. such notion is recognized in the art. 5(2) of both ICCPR and ICESCR stating that “No restriction upon
or derogation from any of the fundamental human rights recognized or existing in any country in virtue of
law, conventions, regulations or custom shall be admitted on the pretext that the present Covenant does
not recognize such rights or that it recognizes them to a lesser extent. “

> Zanghi, Claudio, “Human Rights and Tolerance”, Human Rights: New Dimensions and Challenges, Ashgate
Publishing Limited, England, ed. Symonides, Janusz, 1* ed., 1998, 199-217, 200-201

*®Ibid., 202
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constitutional laws! The Age of Enlightenment also generated key hiswwcuments,
including the Constitution of the United Statesfofierica and the French Declaration of
the Rights of Man, recognizing the political andilaights of the individuals as well as
the obligation of the public authority to securegé rights® Thus, despite the long
absence of the international recognition, the hungirt protection has been a subject to

the national legislation for centuries.

Largely based on the philosophical thinking andolidgical promotion of individual
rights in the 1% and 18' centuries, the civil and political rights have beegarded to
form the essence of the traditional human rightswever, in the beginning of the 20
century the socialistic ideology responded to @mge the traditional liberalistic
thinking by concentrating to promote the materights which the state must provide to
individuals™® For the socialism, the sole obligation of theestatrefrain from interfering
with civil and political rights of the individualappeared insufficient but the states
needed to ensure the well-being of its citizensuph socio-economic rights.

The codification of the human rights in the intdiomal level started in fact in the 8
and 19' centuries. The human rights provisions were moasitjuded to the various
peace treaties for the purpose to protect the maltiminorities which were replaced
within the territory of neighboring state as a tesaf the rearrangements of the
borders’* Simultaneously, the slave trade was abolishedhiyestablishment of the
international treaty in the f9century and the International Labor OrganizatitrO}
was created in the 2@entury to promote and protect the rights of tloekers??

Y Tomuschat, Christian, Human Rights: Between Idealism and Realism, Oxford University Press, New York,
1* ed., 2003, 27; Nowak, Manfred, Introduction to the International Human Rights Regime, 3

¥ Karns, Margaret P., Karen A. Mingst, International Organizations: The Political Processes of Global
Goverance, Lynne Rienne Publisher, London, 1* ed., 2004, 417

 Nowak, Manfred, Introduction to the International Human Rights Regime, 2003, 10-11; Karns, Margaret
P., Karen A. Mingst, International Organizations: The Political Processes of Global Goverance, 2004, 417

*® Tomuschat,Christian, Human Rights: Between Idealism and Realism, 2003, 28-29

*! Steiner, Henry J., Philip Aston et all., International Human Rights in Context, Oxford University Press, New
York, 3" ed., 2008, 96

2 Ibid., 131
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2.2.2 Human Rightsafter the WWI1

Generally, the international treaties have pringaplerceived as an expression of
international law to respond and to regulate thetemporary problents. Therefore, it
does not appear surprising that the major effartslévelop and codify the modern
human rights norms and standards occurred aftewt8l to prevent the horrible acts
of human beings and to ensure the inherent digiigfl human beingé! The Charter of
the UN appeared as the first international documeoabgnizing the universal respect
and observance of human rights and fundamentalddras for all without
discrimination in its article 55’ Article 56, on the other hand, obliged all memstates
of UN to take joint and separate actions in cogpamavith UN to achieve the purposes

set out in the article 5%.

However, as the provisions in those articles appeatively vague, the more detailed
protection was needed. Thus, UDHR was adopted parek the protection and to
establish the common standards that should be meadh for all peoples and natidiis.

UDHR provides the recognition and protection mututdr all sorts of aspects that are
necessary to guarantee the inherent dignity of Iinurfeadrawing no distinction between
civil and political rights and ESC rights.

> bid., 107

** Karns, Margaret P., Karen A. Mingst, International Organizations: The Political Processes of Global
Governance, 2004, 415

* Art. 55 of the UN Charter:

With a view to the creation of conditions of stability and well-being which are necessary for peaceful and
friendly relations among nations based on respect for the principle of equal rights and self-determination of
peoples, the United Nations shall promote:

a.

C.

higher standards of living, full employment, and conditions of economic and social progress and
development;

solutions of international economic, social, health, and related problems; and international cultural
and educational cooperation; and

universal respect for, and observance of, human rights and fundamental freedoms for all without
distinction as to race, sex, language, or religion.

?® Article 56 of the UN Charter: All Members pledge themselves to take joint and separate action in co-

operation with the Organization for the achievement of the purposes set forth in Article 55.

*” Rehman, Javaid, International Human Rights Law: a Practical Approach, Pearson Education Limited,
Essex, UK, 1* ed., 2003, 54
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UDHR has been perceived to launch the internatitwahan rights protection in the
wide universal scale as the provisions of the Datilan have been utilized as grounds
inter alia for several human right documents, national camstts and domestic
courts® However, despite the remarkableness of the UDHR &s significant
recognition of human dignity and inalienable rightise weakness of the document
derived from its status being solely a Declaratwithout legally binding force.
Therefore, the international community recogniziee heed for the additional human

right documents to expand the protection.

In order to achieve more comprehensive guarantegseognition for human rights, in
1966 the international community established th€R® and ICESCR as legally
binding treaties. Both Covenants include the piows which were already recognized
in the UDHR. However, due to the differentiatingacdcteristics, state obligations and
natures of the rights, the international commuadyocated the adoption of two Treaties
instead of oné® Both of these Covenants provide specific scopt@frotection to the

particular rights and freedoms.

2.3 Scope of Protection

ICCPR and ICESCR are international treaties wilkgally binding force. Therefore the
state parties to the Covenants are obliged to perfoem in a good faitff. Furthermore,

according to the article 27 of the Vienna Conventan the Law of the Treaties,
domestic law cannot be invoked as a justification fhe failure to perform the

international treaties. Additionally, the obligat® of the Covenants are binding on
every state party as a whole including public amdegnmental authorities in every level
and all administrative authorities shall take tleguirements of the Covenants into

account in their decision-making procéss.

*® Cancado Tridade, Antonio Augusto, “Universal Declaration of Human Rights”, United Nations Audiovisual
Library of International Law, 2008, 1-2, Last Accessed 9 July 2013,
http://untreaty.un.org/cod/avl/pdf/ha/udhr/udhr _e.pdf

*® Joseph, Sarah, Jenny Schultz et al., The International Covenant on Civil and Political Rights: Cases,
Materials and Commentary, Oxford University Press, New York, 1 ed., 2004, 7

% Article 26 of the Vienna Convnetion of the Law of the Treaties (1969)

> Human Rights Committee, CCPR General Comment no 31: The Nature of the General Legal Obligation
Imposed on the State Parties to the Covenant, 29 March 2004, CCPR/C/21/Rev.1/Add.13, para 4; Economic
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According to the article 2(1) of the ICCPR and &deti2(2) of the ICESCR, the states
must respect, ensure and apply the rights and dreedof the Covenants without
discrimination of any kind. The states should gotwa that the rights are available to
everyone within the state jurisdiction irrespedgvi® the nationality of an individudf.
Furthermore, the states are also required to erthateevery person claiming that his
rights or freedoms have been violated, has a pbssito challenge such violations
before competent judicial, administrative of legfale authority®> Therefore, the
international human right treaties impose the prilmduman rights protection to be

vested in the domestic legal systems.

Both ICCPR and ICESCR allow certain limitationghe rights and freedoms. However,
in order to avoid undermining the general protettad the human rights, the states
should not impose limitations without sufficientipod reasons: Thus, the grounds for
the limitations are expressly mentioned in the @avés. In ICCPR the limitations are
codified within the specific articles to respond ttee specific right or freedom, for
example the freedom of expression covered by tideafi8(1) of ICCPR can be limited
by the means established in the article 18(3). E§@s, on the other hand, can only be
limited as such limitations are determined by e bnly in so far as the limitation can
be compatible with the nature of these rights alély for the purpose of promoting the

general welfare in a democratic soci&ty.

In addition to the limitations, article 4 in the@ER allows the state parties to derogate
certain rights in the time of public emergency whitireatens the life of the nation.

Nevertheless, the derogations should be appligsbimdiscriminatory manner and only

and Social Council, Draft General Comment no 9: Domestic Application of the Covenant, 3 Dec 1998,
E/C.12/1998/24, para 9

*> Human Rights Committee, CCPR General Comment no 31: The Nature of the General Legal Obligation
Imposed on the State Parties to the Covenant, para 10

* Article 2(3) of the ICCPR; Economic and Social Council, Draft General Comment no 9: Domestic Application
of the Covenant, para 10

** Smith, Rhona K.M., Texts and Materials on International Human Rights, Routledge-Cavendish, New York,
1* ed. 2007, 51

* Article 4 of ICESCR stating that “The States Parties to the present Covenant recognize that, in the
enjoyment of those rights provided by the State in conformity with the present Covenant, the State may
subject such rights only to such limitations as are determined by law only in so far as this may be
compatible with the nature of these rights and solely for the purpose of promoting the general welfare in a
democratic society.”
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in relations to those provisions that are not cegtdsy the article 4(2). ICESCR does not
include provisions relating to derogations butha general comments to the Covenant it
is acknowledged that Covenant contains a broadlarithle approach to the realization
of the rights and freedoms using all available nsé&ithus, it can be interpreted that in
the time of emergency the application of the ICES€RId be derogated if the means
for the realization are limited. Furthermore, thiecke 5(1) in both Covenants contains
the prohibition to misuse the rights to destroyehgyment of other rights.

It should also be noted that in addition to thatiydaw, nowadays certain human rights
are subject to the rules of the customary inteonali law as well. As definedhter alia

in the article 38(1)(b) in the Statute of the Ineional Court of Justice (ICJ),
international customs appear as evidence of gepeaatice accepted as law. Customary
law is based on the equality of the members aBarabsence of a centralized legislator
in the international level, customary law is regaldhs a supreme source for the state
conduct?’” Although customary law is based state practi@atyr provisions can also be
regarded as customary norms as they form the hafsigeneral rule of law?
Furthermore, customary law is subject to develogmenring the time and the effect

should be given to such chang®@s.

In the light of the state practice, the majoritytioé rights established in the UDHR can
be nowadays treated as customary ndthtowever, although the rules concerning the
basic rights of the human persons are perceivextgesomne®bligations?! it remains
vague whether the state practice in relation to E§Kds has reached such a legal value
that provisions of ICESCR could constitute custogméaw even to some extent.
Therefore, in order to provide the comprehensivetgation of human rights and to

ensure the inherent dignity of human life, the iempéntation of ICESCR is still needed.

*® Economic and Social Council, General Comment no 9: Domestic Application of the Covenant, para 1-2
*’Kolb, Robert, “Selected Problems in the Theory of Customary International Law”, Netherlands
International Law Review, 2003, 119-150, 123

*® North Sea Continental Shelf Case, Federal Republic of Germany vs. Netherlands, International Court of
Justice, Judgment of 20 Feb 1969, para 41-41 and 72

* Regina v. Bartle and the Commissioner of Police for the Metropolis and others EX Parte Pinochet, House of
Lords, 25 Nov 1998

** Rehman, Javaid, International Human Rights Law: a Practical Approach, 2003, 59

** Human Rights Committee, CCPR General Comment no 31: The Nature of the General Legal Obligation
Imposed on State Parties to the Covenant, para 2
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Thus, the following Chapter explains and analyzes ICCPR and ICESCR in more
detailed matters.

3. ICCPR and ICESCR

3.1 Relationship

3.1.1 Coredifferences

According to the preambles of the Covenants, b@8HR and ICESCR have been
enacted for the equivalent purpos@er alia to promote and protect the inherent dignity
of human persons, to ensure the idea of free humeairgs enjoying freedom from fear
and to oblige the states to promote the univergabect of human rights and
fundamental freedoms. However, substantial natares the obligations of what are
required from the states differ significantly ireie two Covenants.

Civil and Political rights have traditionally beperceived as basic rights which are only
needed to be implemented into the national lawsroer to be enforceable in the
national courts, whereas ECS rights have been stoe to be more political in nature
and requiring the state to contribute to the welfaf the peoplé® ESC rights arele
factodesigned to provide human beings certain standadnildng and dignity for basics
of healthy life as well as to promote social intgm, solidarity and equalifff ESC
rights are considered rather goals to be achievegk@ssively through varying methods
of implementation in both public and private sestand therefore, they are frequently

described to be more demanding than Civil and iealitights™*

* Eide, Asbjorn, “Economic, Social and Cultural Rights s Human Rights”, Economic, Social and Cultural
Rights, Kluwer Law International, The Hague, The Netherlands, ed. Eide, Asbjorn, Catarina Krause et al., 2
ed., 2001, 9-28, 10

* Baderin, Mashood A., Robert McCorquodale, “The International Covenant on Economic, Social and
Cultural Rights: Forty Years of Development”, Economic, Social and Cultural Rights in Action, Oxford
University Press, New York, ed. Baderin, Mashood A., Robert McCorquodale, 1% ed., 2007, 1-24, 9; Eide,
Asbjorn, Allan Rosas, “Economic, Social and Cultural Rights: a Universal Challenge”, Economic, Social and
Cultural Rights, Kluwer Law International, The Hague, The Netherlands, ed. Eide, Asbjorn, Catarina Krause
etal, 2" ed., 2001, 3-8, 5

* Baderin, Mashood A., Robert McCorquodale, “The International Covenant on Economic, Social and
Cultural Rights: Forty Years of Development”, Economic, Social and Cultural Rights in Action, 2007, 6 and 12
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The best illustration for the different obligatiomsd natures between ICCPR and
ICESCR can be found in the articles 2 of the ComenaArticle 2(1) of ICCPR obliges
the states to respect and ensure the rights resafnin the Covenant without
discrimination. Unless the legislative or other sweas do not already provide the
recognition of the rights, under the article 2(2¢ states are required to take necessary

steps to give the effect to the Covenant.

In comparison to the article 2 of ICCPR which megmrequires the state to recognize the
existence of civil and political rights and to =afr from interference, article 2(1) of

ICESCR obliges the state to take steps to progregsachieve the realization of the

rights by all appropriate means and using all theilable resources. Article 2(2)

prohibits the discrimination while the states axereising their obligations under the

Covenant but article 2(3) do grant the exceptiodeweloping countries, with due regard
to human rights and their national economy, asdhsiates may determine to what
extent they would guarantee the economic rightstenationals.

It is not surprising that ESC rights have obtaideputable nature and are occasionally
claimed to be rather political tool than real rigft Indeed, ESC rights require more
resources and involvement from the state. Fullizaabn of ESC rights cannot be
achieved within a short period but progressiveizatibn occurs over time and generally
requires the state to refrain from taking delibelsat retrogressive measur®s.
Simultaneously, the states are obliged to ensweenildest possible enjoyment of the
rights in the prevailing circumstances and to goi@@ at least the minimum essential
levels of each right with every effort taken anéhgsall available resourcé$ However,
the Covenant itself does not stipulate how the @m@ntation should be executed but

according to the General Comments, legislative nmeasthemselves are not exhaustive

* For Example, Eide, Asbjorn, Allan Rosas, “Economic, Social and Cultural Rights: a Universal Challenge®,
Economic, Social and Cultural Rights, 2001, 5; Eide, Asbjorn, “Economic, Social and Cultural Rights”,
Economic, Social and Cultural Rights, 2001, 10

*® Retrogressive measures are allowed only after most careful consideration and would need full
justification by reference to totality of the rights and in the context of full use of the maximun available
resources; Economic and Social Council, CESCR General Comment no 3: The Nature of State Parties
Obligations (Art. 2, Para 1), 14 Dec 1990, para 9

*” Economic and Social Council, CESCR General Comment no 3: The Nature of State Parties Obligations (Art.
2, Para 1), para 10-11
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as other appropriate measures may include adnatiady financial, educational and

social measure®.
3.1.2 Categorization

Due to the different natures of the obligationsCRR and ICESCR have traditionally
been categorized into first and second generatgits: Civil and Political rights have
formed the first generation as they have been padenegative rights requiring the
state merely to refrain from interference. ESC tsglon the other hand, consist of
positive rights obliging the states to actively agg in process of realization of the
rights*® As civil and political rights had been regardedaom the core of the classical
human rights already during the Age of Enlighteninand considering the state
obligation simply to recognize the existence offstghts, according to the traditional
understanding, the first generation of human rigtegeded to be guaranteed first after
which the state should move to the realization 8CEights.

However, especially after the Cold War academiccudision and debate have
increasingly questioned whether such traditionatiiction between two sets of rights
appears justified® It is claimed that in democratic societies the lsbeing of the
individuals should be the main concern and theeefmrcio-economic rights need to be
given greater attention as civil and political tiglthemselves do not fully embrace the
human experience or improve the human dignity aedeldpment® Even from the
process of drafting the Covenants, ICCPR and ICES®@Re aimed to form united,

interconnected and interdependent set of rithts.

Indeed, the traditional understanding dividing thenan rights into two categories and
requiring the civil and political rights to be gaateed first seems nowadays slightly

Ibid., para 4 and 7; Economic and Social Council, Draft General Comment no 9: Domestic Application of
the Covenant, para 5

* Tomuschat, Christian, Human Rights: Between Idealism and Realism, 2003, 25

*° De Schutter, Oliver, International Human Rights Law, Cambridge University Press, Cambridge, UK, 1% ed.,

> Burchill, Richard, “Democracy and the Promotion and Protection of Socio-Economic Rights”, Economic,
Social and Cultural Rights in Action, Oxford University Press, New York, 1% ed., 2007, 361-387, 361-366

>> UN General Assembly, “Preparation of Two Draft International Covenant on Human Rights”, GA res.543
(V1), 5 Feb 1952



unconscionable. For example the importance of tighife without any basic standards
of living such as access to medical services, ctnddquestioned. Furthermore, the
inherent dignity of human being could be undermiifedo ESC rights needed to be
provided to the individuals. Thus, this thesis aghes the human rights questions
rather from the modern perspective relying on tloetihe of coexistence of the

different rights.

3.2 Human Rightsin Finland

Before engaging in the main analysis of the spepifoblems of the present thesis, the
general human rights situation in Finland shouleebaluated. Finland is a state party
to both Covenants. ICESCR has been ratified withesgrvation as Finland has only
raised objections regarding the declarations asdrvations done by other statds.
Regarding ICCPR, Finland has declared inapplidghit the articles concerning the

juvenile prisoners, sentences of the detrimentgmersnd propaganda of wHr.

Both ICCPR and ICESCR have been transferred intonigh legislation by
implementing them to the national Constitution amd the substantive laws. In fact,
the Chapter two in Finnish Constitution is dedidate the basic rights and liberties
including provision from both Covenants. Howevle Constitution itself merely lists
the protected rights and freedoms in a generall levereas the substantive laws
establish the more comprehensive protection.

According to the international perception, Finldra$ high standards for and effective
engagement in human rights protection. Especibiystrong respect towards the rule

> United Nations Treaty Collection, “International Covenant on Economic, Social and Cultural Rights”, 10
July 2013, Last Accessed 19 March 2014,
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV-3&chapter=4&lang=en#EndDec
>* The reservations concern the articles 10(2)(b), 10(3), 14(7) and 20(1) of ICCPR; United Nations Treaty
Collection, “International Covenant on Civil and Political Rights”, 10 July 2013, Last Accessed 19 March
2014, http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV-
4&chapter=4&Ilang=en#EndDec
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of law and promotion of women'’s rights in the im&tional level have grant all the
Nordic countries excellent image in human rightstera® Simultaneously, Finland
was rankednter alia as the best country in the world in relation to wedl-being of
the mothers and newborn babies as well as thenlgadiuntry respecting the freedom

of expression and independent metia.

UN human rights treaty bodies have also acknowlgédge progressive human rights
protection and promotion in Finland. For exampteUniversal Periodic Review in
2012 Finland received praises for its good humghtsi situation. The main concerns
related to the treatment of Romans and indigenoesplp living in Lapland.
Simultaneously, the unequal payment between memanten was noticed as well as
xenophobia, racism and intolerance were perceiedhallenge¥ but no major
human rights violations occurred. Simultaneoudiy, Economic and Social Council
stated in its report, that no significant factorsddficulties preventing the effective

implementation of ICESCR in Finland was foutid.

Based on the international observations and repiodsuld be noted that human right
violations in Finland tend to occur in minor levelénfortunately though, violations
do appear. Therefore, in order to fulfill the obligns under the international
Covenants, the state should constantly engagealuation of the effectiveness of the
human rights protection.

>>|PI (International Peace Institute), Taking Stock, Moving Forward: Report to Foreign Ministry of Finland on
the 2012 Elections to the United Nations Security Council, April 2013, 20

*® Save the Children, Surviving the First Day: State of World’s Mothers 2013, May 2013, pp. 7; Reporters
Without Borders, Press Freedom Index 2013, Last Accessed 19 March 2014, http://en.rsf.org/press-
freedom-index-2013,1054.html

>’ Human Rights Council, Finland: Report of the Working Group on the Universal Periodic Review,
A/HRC/21/8, 5 July 2012, para 19-23 and 35

>® Economic and Social Council noted the property issues of indigenous people, de facto discrimination
against Romans, foreigners, ethnic and racial minorities, salary gap between men and women and high
level of domestic violence together with drug and alcohol abuse; Economic and Social Council,
Consideration of Reports Submitted by State Parties Under Articles 16 and 17 of the Covenant,
E/C.12/CO/FIN/5, 18 May 2007, para 10-18
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3.3 Applicable Articles

3.3.1ICCPR Articles

In addition to the general articles defining thepse of the ICCPR and ICESCR, both
Covenants also include the material parts. In ortdemlachieve a comprehensive
analysis on whether the freedom to choose thearsarestricts the access to EMS,
the short introduction to the content and the saoipthese relevant and substantive

provisions of the Covenants shall be presented.

To start with the ICCPR, the main article concegnithe present matter is
unambiguously article 12. While articles 12(2) d2g4) appear relatively dispensable
for the current analysis as they regulates the tiglireedom to leave the country and

right to enter in it, article 12(1) establishes thiedamental rule stating that

1. Everyone lawfully within the territory of a Statkadl, within that territory,
have the right to liberty of movement and freedorshioose his residence.

According to the common view, citizens are in piphe always lawfully within the
territory of the state and their right to move fyeelates to the whole territory.As
the liberty of movements has been regarded asdaspensable condition for the free
development of a person, the enjoyment of thistrsgtall not be made dependable on
any particular purpose or reason nor shall anyictisns be unlawfuf® Thus, the
grounds for the limitations of the freedoms guagadtin the article 12(1) can only be
done according to the article 12(3) expressing that

3. The above-mentioned rights shall not be sulife@ny restrictions except

those which are provided by law, are necessaryrdtegt national security,

>* Human Rights Council, CCPR General Comment no 27: Freedom of Movement (Art. 12), 2 Nov 1999,
CCPR/C/21/Rev.1/Add.9, para 4
bid., para 1 and 5
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public order (ordre public), public health or maerak the rights and freedoms
of others, and are consistent with the other rigbtognized in the present

Covenant

Even in the situations where the liberty of movetand freedom to choose the
residence has been restricted, such restriction m@ebe necessary in democratic
society and appear proportionate to the #ifurthermore, such strict conditions for
the restrictions of enjoyment of freedoms underdhele 12(1) have connection to
the right to privacy as well. Article 17 in ICCPRayantees that

1. No one shall be subjected to arbitrary or unldviiterference with his
privacy, family, home or correspondence, nor tawhll attacks on his honor
and reputation.

2. Everyone has the right to the protection ofléive against such interference
or attacks.

According to the General Comment of Human Rightsir©@d, home is defined to be
the place where a person resides or carries oat wsgupatiort” Thus, the state is
obliged to ensure that an individual may establishhome in a place of his choice
and reside there without interferences. Simultaslgpaccording to the article 26 of
ICCPR, the state must guarantee equal protectionlaaf and prohibit any
discrimination on any grounds including race, cplaligion, sex, social origin or

property®?

Finally, the article 6(1) in ICCPR ensures everynan being to have inherent right to
life which shall be protected by law. Accordingttee exact wording of the article

6(1), right to life would include no referencesqgoality of life but seems merely to

®!|bid., para 11 and 14

®2 Human Rights Council, CCPR General Comment no 16: The Right to Respect Privacy, Family, Home and
Correspondence and Protection of Honour and Reputation (Art. 17), 8 Apr 1988

® Article 26 of ICCPR: All persons are equal before the law and are entitled without any discrimination to
the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to
all persons equal and effective protection against discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other status.
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mean that no one shall arbitrary deprive one’s lfewever, Human Rights Council
has adopted wider approach stating that righfecshould not be interpreted narrowly
as the inherent right to life cannot be understocglich restrictive manner. According
to the Council, the states need to take siefes alia to reduce infant mortality and

increase life expectan&.

The view of the Council illustrates quite clearlyetfundamental interconnection
between the ICCPR and ESC rights. Therefore, ieralprotect the inherent right to
life, the state must also create the conditionsrevlevery person would access to
medical care irrespectively to the place of resigen

3.3.2ICESCR Articles

From the provision of ICESCR, indisputably the masiportant for the present
analysis is the article 12 covering the right taaltte Article 12(1) provides the

general scope for the right stating that

1. The States Parties to the present Covenantmaeothe right of everyone to
the enjoyment of the highest attainable standaphg$ical and mental health.

Article 12(2) lists the steps which the statesaliiged to take in order to achieve full
realization of the right established in the artit®1). In addition to the requirements
inter alia to reduce infant mortality and improve industriaidaenvironmental
hygiene, article 12(2)(d) requires the states water the conditions which would
assure to all medical service and medical attentighe event of sickness.

* Human Rights Council, CCPR General Comment no 6: Right to Life (Art. 6), 30 Apr 1982, para 5
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It seems that according to the wording, the arti@€?)(d) refers to and includes all
medical services in the event of sickness. Theeeftine medical care which is
provided outside the immovable medical centers @ndiimed to respond the
immediate needs of medical attention is not exduflem the scope of the article.
Thus, as health is a fundamental human right wiidhdispensable for the exercise
of other human rights, it is the obligation of gtate to provide health facilities which
are accessible to everyone without discriminatiguarantee the right to treatment
including the creation of urgent medical care anduarantee equal and timely access

to medical services in community and national le&l

It is acknowledged that being ESC right, healtredarsubject to and dependable on
available resources. Nevertheless, in order to igeocertain basic conditions to
protect and enhance the health of the individuhls,core content of right to health
has been perceived to consist of elements thattdte must guarantee under all
circumstances irrespectively to the resouf@eBhus, despite the general nature of
ESC rights to be achieved within certain periodiok, in relations to health the states
have immediate obligation to ensure very least,immim essential level of care
including access to health services and to guasathtat the right will be exercised
without discriminatiorf’ In this sense, it can be argued that the EMS affitient
amount of ambulances form an integral part of thgemtial protection of right to

health guaranteeing the timely access to the urgedical care.

Another relevant right guaranteed under the ICESCHRe article 11(1) referring to

standards of life requiring

1. The States Parties to the present Covenant re@gmezright of everyone
to an adequate standard of living for himself amgl family, including

® Economic and Social Council, General Comment no 14: The Right to the Highest Attainable Standard of
Health (Art. 12 of ICESCR), E/C.12/2000/4, 11 Aug 2000, para 1, 12b, 16 and 17

® Toebes, Brigit, “The Right to Health”, Economic, Social and Cultural Rights, Kluwer Law International,
2007, 169-190, 169 and 176

* Economic and Social Council, General Comment no 14: The Right to the Highest Attainable Standard of
Health (Art. 12 of ICESCR), para 30 and 43
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adequate food, clothing and housing, and to thémawus improvement of
living conditions. The States Parties will take rggpiate steps to ensure
the realization of this right, recognizing to theffect the essential
importance of international co-operation basedrea €onsent.

Adequate housing has been understood to refer atkegtandard of living which, on
the other hand, has been regarded as central mmtbt the enjoyment of other ESC
rights®® Simultaneously, while what is regardadequatedepends widely on cultural
standards the term seems to refer to the conditbdgynity where no one should for

example need to beg or engage in prostitution.

Moreover, the article 11(1) includes the right tuking. In a strict sense, this would
mean that the state must plainly provide some anmasation. However, according to
the Economic and Social Council, right to housiongess the right to live somewhere
in peace, security and dignif{. Furthermore, it is the obligation of the stateespect
the right to housing, on one hand, by refrainingnfrviolating the integrity of the
individuals to exercise the right and, on the othend, to guarantee the access to
public services such as heating, infrastructureeandrgency servicg.

It should also be noted that the standards ofdivdo not simply oblige the state to
provide adequate food, clothing and housing but gtants the individuals the right to
improve their living conditions. Therefore, articlél(l) operates widely in
conjunction with the article 12 of ICCPR giving timelividuals the freedom to choose
their residence in order to improve their livinghdgions. The state should encourage
and support the right of individuals to improve #gtandards of living and to exercise
the liberty of movement by guaranteeing the avditgband accessibility to other

ESC rights despite the location.

® Economic and Social Council, CESCR General Comment no 4: The Right to Adequate Housing (Art. 11(1)),
13 Dec 1991, para 1

® Eide, Asbjorn, “The Right to Adequate Standard of Living Including Right to Food”, Economic, Social and
Cultural Rights, Kluwer Law International, 2007, 133-148, 133

7 Economic and Social Council, CESCR General Comment no 4: The Right to Adequate Housing (Art. 11(1)),
para 7

" Leckie, Scott,“The Human Right to Adequate Housing”, Economic, Social and Cultural Rights, Kluwer Law
International, 2007, 149-168, 150 and 155-156
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Also worth of mention is the article 10(3) of ICEBGvhich is dedicated for the
protection of the children. The state parties ®ItBESCR have accepted to recognize
that

10(3). Special measures of protection and assistsimould be taken on behalf

of all children and young persons without any dimgration for reasons of
parentage or other conditions.

Deriving from the article 10(3), the state is unttex special obligation to ensure the
application of ESC rights when they are subjectethé children. Importance of the

article 10(3) is highlighted especially in the sy populated areas as the children
should not be placed in danger due to their pldgesidence. Thus, for example the

access to EMS should be guaranteed.

3.3.3 Property and Discrimination

Right to property was codified in the article 17tbé UDHR where everyone’s right
to own property alone as well as in associatiorhvdthers was recognized and
arbitrary deprivation of property prohibited. Hoveey the right was excluded from
both ICCPR and ICESCR. Nevertheless, the propsertpentioned in the provisions

prohibiting the discrimination in both Covenants.

Article 2(1) of ICCPR and article 2(2) of ICESCRthaefers to the property as a
prohibited ground of discrimination. Additionallytiele 26 of ICCPR confirms the

doctrine of non-discrimination stating that

All persons are equal before the law and are edtitlithout any discrimination
to the equal protection of the law. In this respélcé law shall prohibit any
discrimination and guarantee to all persons equa effective protection
against discrimination on any ground such as raodur, sex, language,



religion, political or other opinion, national ooal origin, property, birth or
other status.

Whereas articles 2(1) of ICCPR and article 2(2)ehanderstood to work in conjunction
with the substantive articles of the Covenantsattiiele 26 of ICCPR has been regarded
free-standing and autonomoftisTherefore, article 26 could be invoked indepenigent

from other rights.

Discrimination based on property is perceived tostibute a broad concept which
includes real property, personal property of latlpmperty’® In conjunction with the
articles 12(1) of the ICCPR and article 11(1) o¢ IRESCR, discrimination based on
property commonly refers to the situation wherediserimination derives from the real
property and place of residence. In fact, the disoation based on the place of
residence means localities and regions do notcserfily ensure the availability and
quality of the obligations under the ICESCR. Thiaynincludeinter alia deficiency in
primary, secondary and palliative health care sesii*

Finally, discrimination can be either direct or imedt. Direct discrimination happens
when the individual is treated less favorable fbe treasons which relates to the
prohibited grounds; indirect discrimination, on tb#er hand, occurs even when the
laws, policies and practices appear neutral budedéactohave disproportionate impact

on exercise of the rights.

72 Craven, Matthew, International Covenant on Economic, Social and Cultural Rights: a Perspective on its
Development, Oxford Monographs in International Law, 1995, 177-178

* Economic and Social Council, General Comment no 20: Non-Discrimination in Economic, Social and
Cultural Rights (Art. 2, para 2 of ICESCR), E/C.12/GC/20, 2 July 2009, para 25

" bid., para 34

> 1bid., para 10
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4. Accessto Emergency Medical Servicesin Oulu
4.1 Region of Oulu’®

Finland is divided into several municipals. Theargnt power of the municipals derives
from the Constitution where the administrative aedional self-governmental roles
have been established. As the more detailed fursaod tasks are codified in the Local
Government Act, it could be summarized that in gein¢he local authorities are
responsible for the promotion of the welfare of itheesidents and sustainable

development in their areas.

In 2007 there were 415 municipals in Finland. Hogrethe number was perceived too
high and therefore the government initiated thgegatato restructure the municipals by
merging the smaller ones into the bigger entitresrder to increase the efficiency and
to provide better services to the residéfts Oulu region, the first glance of the local
government reform occurred in 2009 when Ylikiiminjdined to Oulu® In the
beginning of 2013 the first larger scale mergerktgbace when five surrounding
municipals united together making Oulu area thé feirgest city in Finland with almost
200.000 inhabitants and 4000 square meters ofcrigia@a’

Although located 600 kilometers from Helsinki, Ouisl satisfyingly dynamic and
international city. In addition to the Universityd its services, the region has been

® Annex 1, 2A and 2B

7 Chapter 11 of the Constitution of Finland, especially article 121; Article 1 of the Finnish Local Government
Act (Kuntalaki 17.3.1995/365)

’® Valtionvarainministerio, Kaupunkiseudut Kuntauudistuksen Keskidssd,( Ministry of Finance, Urban Areas
in the Center of the Local Government Reforms), 7/2013, 11; Ministry of Finance, Trends in Number of
Municipalities, Last Accessed 19 March 2014,

http://www.vm.fi/vm/en/15 municipal affairs/025 municipal boundaries/04 trends/index.jsp

”® Suomen Kuntaliitto,Luettelo 1.1.2009 Yhdistyneistd Kunnista ja Uusien Kuntien Nimet, (Finnish
Association for Local Governments, List of the Municipal Mergers of 1 Jan 2009 and the Names of the New
Municipals), 9 Oct 2009, Last Accessed 21 July 2013,
http://www.kunnat.net/fi/palvelualueet/kuntaliitokset/aiemmatkuntaliitokset/Documents/Luettel0%201.1
.2009%20yhdistyneist%C3%A4%20kunnista%20ja%20uusien%20kuntien%20nimet.pdf

¥ City of Oulu, The New Oulu, Last Accessed 19 March 2014, http://www.ouka.fi/oulu/english/new-oulu
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constructed largely upon the technological develeptsiand improvemeni$ Therefore
the population of the municipal appears signifipaheterogeneous as, in addition to the
university students and the members of the specéigious groups living in the
region®® the city and its good prospects of employment®asfly in the technological
field has also allured families with children taadish their residences in the area. In
fact, the studies have shown that in addition eoftimilies who have moved to the area
from other places due to the working opportunitigee university students tend to
usually obtain an employment in the city where thee studying and after the

graduation it seems natural to establish a permagsitlence in the regidh.

However, when the families grow and the childrea laorn, the smaller towns start to
appear more fascinating places to live. Smallernownay offer cleaner and safer
environment, friendlier communities and cheapersiray opportunities. For example in
Oulu it is expressly stated that the price of gralperty can be higher than average price
if the land is located in the city center to theoxpmity of good transportation
opportunities such as railway station, or if thexdahas costal line to the sea.
Simultaneously, the price of the building groundyrdases when the distance from the

main city area increasé$.

Although the families with the children gravitatedstablish their homes away from the
city centers, the state is under the obligatioguarantee the enjoyment of ESC rights in
those sparsely populated areas as well. For exammpéeldition to city center hospital,
in Oulu there exist 14 health care centers to guaeathe access to health servites.

Outside the working hours the residents of the orgare advised to contact the

# Oulun Kaupunki, Tietoa Oulusta, (City of Oulu, “Information About Oulu”), 3 and 12, Last Accessed 19
March 2014, http://www.ouka.fi/c/document library/get file?uuid=0fa6e22d-5113-483d-8620-
€3707fc884ef&groupld=50085

¥ Oulu region forms the biggest area in Finland concerning the Laestadianism,; Suomen Evenkelis-
Luterilainen Kirkko, lestadiolaisuus, (Finnish Evenkelis-Lutherian Church, Laestadionism), Last Accessed 19
March 2014, http://www.evl2.fi/sanasto/index.php/Lestadiolaisuus

® Alavalkama, Satu, “Taalld Asuvat Suomen Lapsiperheet” (Where lives the families with children in
Finland), Taloussanomat (Newspaper on Economy), 5 July 2013, Last Accessed 19 March 2014,
http://www.taloussanomat.fi/asuminen/2013/07/05/taalla-asuvat-suomen-lapsiperheet/20139264/310
¥ Asumisen Rahoittamis- ja Kehittdmiskeskus, Valtion tukemassa asuntotuotannossa sovellettavat
enimmdistonttihinnat Oulun kaupungissa vuonna 2012, (The Center of Finance and Development of
Housing, The maximum pricing applied in Oulu in 2012), Document no 18361/681/12, 14 Aug 2012, para 5
¥ Oulun Kaupunki, Terveysasemat, (City of Oulu, Health Care Centers), Last Accessed 19 March 2014,
http://www.ouka.fi/oulu/terveyspalvelut/terveysasemat
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emergency duty service which is located in the cipter hospitdl® In the cases of
extreme emergency, the national emergency numimeidive used and the ambulance
sent. However, the long distances between therddsins may impose the challenges to

the effective realization of the emergency medsea/ices.

4.2 Basics of Emergency Medical Services

4.2.1 Responsibility on Arranging Emergency Medical Services

While ICESCR establishes the minimum standardshferhealth care and the article 19
in the Constitution of Finland affirms such conalits obliging public authorities to
guarantee everyone adequate social, health and cahediervices, the more
comprehensive and detailed provisions concerniegptiramedic services are found in
the substantive legislations. In Finland, the ragiahs relating to the ambulances, their
functions and tasks are covereder alia by Health Care Act and Regulation on

Emergency Medical Services.

According to the article 10 of the Health Care Abg obligation to provide the health
care services to respond the needs of the populatithout discrimination is on the
local municipals and hospital districts. The acdessuch health care services should be
guaranteed within the territory as a whole on edwadis. However, according to the
article 39, the responsibility on arranging andvptmg the EMS is solely on the
hospital district. The provisions of the articlevgithe hospital districts the right to
decide whether the EMS are provided by the hosgisdtict itself, in cooperation with
the regional rescue department, with another halsplistrict or by purchasing the
services from other service providers, in other dsorfrom private ambulance

entrepreneurs.

® Oulun Kaupunki: Hétdtilanteet ja Pdivystys, (City of Oulu, Emergency situations and emergency duty
service), Last Accessed 19 March 2014, http://www.ouka.fi/oulu/terveyspalvelut/hatatilanteet-ja-paivystys
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4.2.2 Terminology and Definitions

By definition, EMS means the immediate treatmenictviis provided for the injured or
abruptly sick person outside the medical centerettart, maintain and to ensure the
vital functions or to improve the condition of thatient with basic equipment, medicine
or other actions and the transport the patienhéonost suitable medical center when
needed’ Additionally EMS should also include tasks suchreasdiness to respond to
emergency calls, participation in preparation fangé scale disasters and cooperation

with police, rescue workers and custom officféls.

EMS Unit, on the other hand, is the vehicle whicigages in operational functions of
emergency medical servicEsThus, in addition to ambulances, EMS unit inclimter

alia medical helicopters. However, the primarily funatiof the medical helicopter is to
transport the medical doctor to the scene as quiakl possible. Therefore, medical
helicopter always includes the medical doctor bartmally helicopter itself is not used
to transport the patient. Thus the medical helieopperates invariably in cooperation

with the ambulance¥.

Ambulances can be divided into two categories dejpgnon their tasks and functions.
Basic unit ambulances can offer treatment and p@mation of the patient with

sufficient readiness to monitor and take care efghtient during the transportation and
to perform simple operations to maintain the Mitactions; Treatment Unit on the other
hand is equipped with the readiness to start ifftedstreatment to secure the vital

functions®® In distinction to ambulances, First Response (FRU) is the unit other

¥ Art. 2(1) of Regulation on Ambulance Transportation (Asetus Sairaankuljetuksesta, 1994/565) and art.
40(1) of Health Care Act

% Art. 40(2)-40(5) of the Health Care Act

¥ Art. 8 of Regulation on Emergency Medical Services (Sosiaali- ja Terveysministerion Asetus
Ensihoitopalveluista, 340/2011)

% Finnhems, Last Accessed 19 March 2014, http://www.finnhems.fi/finnhems/mika-finnhems-on/

L Art. 2(3) and 2(4) of the regulation on Ambulance Transportation; The regulation on Ambulance
Transportation has been reversed as the new Health Care ACT and the Regulation on Emergency Medical
Services were entered into force. However, the definitions and the categorization of the units, their
functions and the tasks are still strongly applied in the daily EMS operations. For example the hospital
districts still refer to the reversed legislation in their web sites; Hospital Distrcit of Pohjois-Pohjanmaa, Last
Accessed 18 March 2014, https://www.ppshp.fi/ammattilaiset/prime101/prime109.aspx

28



than EMS ambulance which can nevertheless resmotitetsimilar situation. FRU may

provide general first aid until the ambulance asi?

The core distinctions between the FRU, Basic Unibalance and Treatment Unit
derive from the required qualifications of the m&rs. FRU persons are required only to
have certain general training on first aidfhus, for example the local Red Cross could
provide training to meet such requiremetitBasic Unit ambulance, on the other hand,
should consist of one person who has degree othheake with the focus on emergency
medical services and one person with the generaltthecare degre®. Finally,
Treatment Unit ambulance requires one employee Wwhs higher education on
emergency medical servic&sSimilar to Basic Unit ambulance, also in Treatméntt

the other person is allowed to have mere generakdeon health carg.

4.2.3 Risk Analysis

Not all the situations where urgent medical attenis needed, are equal in ranking but
the level of urgency is determined according togferisions of the article 6 established
in the Regulation on Emergency Medical Servicese Tieed for the ambulance is
decided through the risk analysis based on theganey call. According to the article 6
of the Regulation on EMS, level A situation beihg tmost pressing occurs when there
is a high risk or immediate threat to the vital dtians of the patient. Level B refers to
the situations when there is no clear threat tovite functions but the probable risk
exists® Level C, on the other hand, occurs when the ¥itattions are stable but the

condition nevertheless requires paramedic attefiti¢inally, in level D situations no

*2 Art. 40(6) of the Health Care Act

 Art. 8(1) of Regulation on Emergency Medical Service

% Sosiaali- ja Terveysministeri®, Ensihoidon Palvelutaso: Ohje Ensihoitopalveluiden Palvelutasopéddtéksen
Laatimiseksi Sairaanhoitopiireille, (Ministry of Social Affairs and Health, Service Level in Prehospital
Emergency Care: Guidelines to Prepare the Decision on Service Level), STM:n julkaisuja 2011:11, 18

* Art. 8(2) of Regulation on Emergency Medical Service

*®|bid., art. 8(3)

* Ibid.

% |bid., art. 6

* Ibid.
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disorders in vital functions are noticed but pardimeservice is needed to evaluate the

condition of the patiert®

The risk analysis according to the article 6 isuresfl in order to determinate the time
limit in which the patient need to be reached. Adowy to the law, in A and B level
situations the ambulance is needed to arrive wignia 15 minutes, C level patients are
aimed to be reached within 30 minutes and D levatiepts within two hours.
Furthermore, as the time limits are calculatedisigufrom the call and ending when the
first unit arrives, A and B situations have an #ddal requirement according to which

the Treatment Unit needs to arrive within the 3@umtes from the emergency cHit.

Unfortunately though, the time limits establishaedthe article 7 of the Regulation on
Emergency Medical Service are subjected to thelart which allows the hospital

district to divide the region according to the risi&lculations. The risk calculation is
done by the average number of the needs for emeygerdical services in a specific
area. In the Region one there occurs at least ead for urgent medical service within
every 24 hours; in the Region 2 needs for ambulaxigts at least once a week; in
Region three at least once a month and in Regi@stthan on monthly basis but the
area has still permanent inhabitants or the highevagses the regiofi Finally, region

5 constitutes the areas without the permanent iteretb!%

Thus, the time limits do not mean that every patsould be reached within the given
times but rather obliges the hospital districtsestablish statistics of how many will

receive the treatment within those time limits. fEfere especially in sparsely populated
areas far away from the city centers the patierag need to wait help much longer than

their precipitously weakened health condition woaildw.

Y bid., art. 7
%2 bid., art. 5



4.3 Current Situation in Oulu

The Renewed Health Care Act establishing the reqent of Hospital Districts to
arrange the EMS came in force initially in May 20Hbwever, as the new legislation
shifted the responsibility of such services fromalomunicipals to the new organizer,
the Hospital Districts were allowed to have transil period to prepare for the change.
Thus, according to the article 79(1) of the Actligdttions under the article 39 reached
legally binding force in January 201%.

In Oulu region, the Hospital District made the dem that in some parts of the district
the EMS are arranged in cooperation with the loeatue center and in some parts the
services are provided by two big private ambulaceepanies HES and Med Group
QY. The selection was based on the tendering of tlierdift service providers and cost-
efficiency evaluation with intend and aim to ingedhe access to EMS and to promote
the quality and equality among the citizef.

Finnish Ambulance Service Association raised camcalready in 2010 when the new
Health Care act was still in the process of drgftiAccording to the Chairman of the

Association, the previous system was largely constd upon the private ambulance
service entrepreneurs who had effective usage efetjuipment and comprehensive
governance of the territories. Thus, private emaepurs were able to guarantee the
safety and the equal treatment of the patientspeetively to the place of the patient’s
location or residence. The new legislation was deéato degrease the access to
paramedic services in the sparsely populated am@sountry sides if the small private
ambulance entrepreneurs were abolished and thdceereentralized to the big

companies and rescue centéfs.

1% Art. 79(1) of the Health Care Act

% Y|e Uutiset, Pohjois-Pohjanmaan Ensihoidon Palveluja Jaettiin (Yle News, EMS in Oulu Region Dispensed),
27 Aug 2012, Last Accessed 19 March 2014, http://yle.fi/uutiset/pohjois-

pohjanmaan_ensihoidon palveluja jaettiin/6271202; Yle is the Public Serve Broadcaster in Finald

1% Kontio, Teuvo, “Laskeeko Uusi Laki SSK:n Lipun Puolitankoon?” (Does the new legislation hinder the role
of the private ambulance entrepreneurs?,) Ambulanssi; Suomen Sairaankuljetusliitto ry:n Valtakunnallinen
Ammattilehti, 1/2010, 1-2; S6derlund, Mikael, “Lopun Alku vai Nousemmeko Vield?”(Beginning of the end
or do we raise again?), Ambulanssi, 2/2010, 1; Ambulanssi is the official paper for the professional
ambulance service providers in Finland
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One of the reasons behind the renewed legislatamtw decrease the costs of the EMS.
The Health Care Act was designed to achieve suahgsby shifting the responsibility
of arranging EMS to the hospital districts and iggg the new organizer to establish
comprehensive plan of how to meet execution andlementation of the new
obligations™®” Unfortunately, in Oulu the Hospital District wasiable to control the
costs effectively. The system which operated utitkeprevious legislation appeared too

expensive to be maintained and therefore the netwesywas needed to be created.

To meet the sufficient level of cost-effectivenets®e Hospital District abolished three
ambulances from Oulu municipal and arranged the EME&ooperation with the local
rescue centel’® One of the ambulances was abolished from theceityer area but the
two others had operated previously in Yli-li andk¥ininki which both are relatively
sparsely populated areas located far from the c@wpter. The Hospital District
acknowledged in its Decision on Service Level ieHfrspital Emergency Care that due
to the geographical reasons the fully equal treatroéthe residents in both urban and

rural areas is difficult to achievé&®

The abolishment of two permanent ambulances froamnsspy populated areas caused
large criticism and concerns. For example, in Jgnd@13 the administrative court of
Oulu received a complaint in relation to the sim@tof Ylikiiminki. The applicant
claimed that due to the loss of permanent ambuldheeaccess to EMS within a
reasonable time was compromised in Ylikiiminki &g distance from the Oulu city
center to the most distant corner of region is IgeEd0 kilometers® Simultaneously,

%7 pohjois-Pohjanmaan Sairaanhoitopiiri, Pohjois-Pohjanmaan Sairaanhoitopiirin Ensihoitopalvelun

Palvelutasopdidités 1.1.2013 Alkaen (Hospital District of Pohjois-Pohjanmaa, Decision on Service Level in
Prehospital Emergency Care in the Hospital District starting from 1 Jan 2013), 3, Last Accessed 19 March
2014,

http://www.ppshp.fi/instancedata/prime product julkaisu/npp/embeds/28251 palv_tasop versio 13.pdf
'% The Private Ambulance Companies HES and Med Group OY operate in other parts of the Hospital District
whereas the Rescue Center is responsible for the services in Oulu municipal; Pohjois-Pohjanmaan
Sairaanhoitopiirin Kuntayhtyma, Ensihoidon Palvelupddtéds Vuodelle 2013 (Hospital District of Pohjois-
Pohjanmaa, Decision on Service Level in Prehospital Emergency Care for the year 2013), Doc no DIAARI: 371
/2011, 13 Nov 2012

1% pohjois-Pohjanmaan Sairaanhoitopiiri, Ensihoidon Palvelupédtés Vuodelle 2013, (Hospital District of
Pohjois-Pohjanmaa, Decision on Service Level in Prehospital Emergency Care in the Hospital District starting
from 1 Jan 2013), 10

"% Qulun Hallinto-Oikeus, Valitus Pohjois-Pohjanmaan Sairaanhoitopiirin (PPSHP) Ensihoidon
Palvelutasopddtéksestd 13.11.2012 (Administrative Court of Oulu, Complaint on Decision on Service Level in
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the member of Oulu City Council argued that theislen of the Hospital District to
abolish three ambulances was in conflict with teguirement of equality among the
inhabitants-**

Unfortunately the practice has affirmed the conseAiready in January 2013 a patient
having a heart attack was forced to wait ambulaoest an hour in Ylikiiminki. In
that specific incident the ambulance was alert f@ulu city center and due to the long
distance the arrival time expanded enormously.ak argued in the media that under the
previous system the help would have reached therpatithin a sufficiently reasonable
time as the ambulance would have been located sipmaitely one kilometer away from
the patient. It was also acknowledged that evennwhiikiiminki merged to Oulu in
2009 the town was allowed to maintain its own araboé to ensure quick response to
the urgent needs. Therefore, according to the daft likiiminki health care center,

the current system endangers the human fitfes.

In May 2013 the manager of the emergency medicaicgs in Oulu region admitted
that due to the new legislation and degrease imdineber of ambulances, there exists an
ambulance shortage on weekly basis. According ta, levery week there appear
situations where the ambulance cannot responceterttergency call immediately as all
ambulances are employed and no unit is avaifdbRy so far, the loss of lives has been
preserved but the constant danger of compromidiegatcess to health care within a

reasonable time due to long distances and ineffaudiss of the operative system exists.

Prehospital Emergency Care of Hospital District of Pohjois-Pohjanmaa on 13 Nov 2012), Doc no
00020/13/2299, 3 Jan 2013; Unfortunately, no further information on the complaint was available during
the time when the thesis was in the process of writing

" Huttu-Hiltunen, Antti, “Ambulanssityhjidita Kovalla Hinnalla” (“High Price for Ambulance Shortages”),
Rantapohja, 13 Nov 2012, Last Accessed 19 March2014,
http://www.rantapohija.fi/lukijaposti.php?article=AMBULANSSITYHJIO-TULOSSA.html

2 ¥]e Uutiset, “Sydankohtauspotilas Odotti Ambulanssia Melkein Tunnin” (Yle News, “Heart Attack Patient
Waited an ambulance almost an Hour”), 29 Jan 2013, Last Accessed 19 March 2014,
http://yle.fi/uutiset/sydankohtauspotilas _odotti ambulanssia_melkein tunnin/6470528; It should be
acknowledged that there are no other accessible sources available concerning this specific incident. Thus,
despite the fact that Yle Uutiset is relatively reliable media source, the value of the present source is rather
informative as it represents one perception and interpretation of the issue.

'Y Koskela, Niina, “Ambulanssia Joutuu Jo Jonottamaan” (“Ambulances not Available Immediately”), Kaleva,
26 May 2013, Last Accessed 19 March 2014, http://www.kaleva.fi/uutiset/oulu/ambulanssia-joutuu-jo-
jonottamaan/631267/?comments=100#c2638867; Kaleva is the primary newspaper in Oulu region
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5. Analysis. Doesthe New L egislation Violate Human Rights?

5.1 General Obligations Under the Human Right Covenants

In order to achieve a comprehensive analysis whetimv and to what extent the
renewed Finnish Health Care Act conflicts with thiernational human rights, the first
phase of evaluation should evolve around the agidefining the general obligations of

the state. After such analysis the potential breadi the material articles are covered.

To start with the ICCPR, the general obligatiors established primarily on the article
2(1) where the state is required to respect andrenthe rights recognized in the
Covenant without discrimination. Article 2(2), dmetother hand, refers to the situations
where the rights have not yet been recognizedmsddh situations obliges the states to
undertake all necessary steps in order to givecetéethe rights. Thus, concerning the
nature of the obligations under the ICCPR, the iappbn of the Covenant appears
relatively simple as it is only required to acknedde that the individuals have certain
rights and to refrain from interfering with themhd& limitations of the rights can only be

done according to the conditions which are codified the relevant material articles.

Considering the generally advanced human righteeption in Finland, it seems that at
the national level the freedom of the individualschoose their residence and establish
their homes have not been restricted. Furthermbwesed on the international
observations, no large scales interferences wehcthl and political rights appear to
exist!* Thus, it could be said that Finland is not in at@n of ICCPR, at least to

remarkable extent.

In relations to the ICESCR, the exact wording ia #rticle 2(1) imposes the duty and
the obligation to the states to take steps to aehprogressively the full realization of
the rights recognized in the Covenant. However,BEbenomic and Social Council has
stated that requirements established in the ICE@&R0t concern only the states but are
applicable also to all administrative authoritiesdashould be acknowledged and
respected in every decision making processes tegetith the notion that the domestic

' Chapter 3.2 above concerning the general human rights situation in Finland
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laws should in every case be interpreted in contyriwith the international legal
obligations of the state® Nevertheless, based on the wording of the ar@¢ld the

primary responsibility to supervise the applicati@xecution and implementation of
ICESCR still relies on the states. Therefore, tedeghtion of the power to local
municipals or other administrative entities such Hspital Districts on decision
makings does not abolish the responsibility ofdtae to fulfill its obligations under the

Covenant.

Other interesting notions under the general ohbgat of the ICESCR article 2(1) are
the concepts of “to take steps” and “progressiadization”. ICESCR has been adopted
with the understanding that the rights of the Cawvegtrcannot be achieved immediately
but certain flexibility is needed. Thus the states allowed to approach the realization
of the rights step-by-step starting from the benigrby guaranteeing the very essential
needs and proceeding constantly towards the hightatnable standards of the
realization. Only in the extreme exceptional cased after the careful consideration
retrogressive measures can be allowed but evencim situations the measures need to
be fully justified by reference to totality of thghts and making sure that the maximum

of the available resources has been d&d.

The current situation in Oulu appears exceedingigresting. Under the previous Health
Care Legislation, the municipals had been ablertange the EMS in the way that no
significant shortages occurred but the ambulancere vable to govern virtually the
whole territory and to guarantee the equal acaesket service without discrimination.
In that sense, it could be claimed that Finland &eldeved the full realization on the
creation of the conditions which would assure tleglizal care and attention in the event

of urgent situations.

> Economic and Social Council, Draft General Comment no 9: Domestic Application of the Covenant, para 9

and 15; The Human Rights Committee supervising the ICCPR has adopted the similar approach stating that
obligations of the Covenant are binding on every state party as a whole including public and governmental
authorities in any level; The Human Rights Committee, CCPR General Comment no 31: The Nature of the
General Legal Obligation Imposed to the State Parties to the Covenant, para 4

1% Economic and Social Council, General Comment no 3: The Nature of the State Party Obligations (Art. 2,
Para 1), para 9

35



36

However, the situation changed due to the newle@gs. As the Hospital District was
unable to maintain the existed system due to tlyé lkbsts, three ambulances were
abolished and especially two regions were left aaththe sufficient guarantees of
access to emergency medical services. It seemshihabeasures taken by the Hospital
District to fulfill their new obligations under tiénnish law have deteriorated the access
to the EMS in Oulu region. In other words, the HtpDistrict has executed its
obligations by adopting retrogressive measuresrogedssive measures without full

justifications constitute the violation of the gesleobligations under the ICESCR.

In the present situation the retrogressive measwgels be justified if they would serve
the realization of the other rights of the Covernamd if the all available resources had
been fully used. However, it appears challengingutmlerstand how impairing of
emergency medical services could affect posititelthe standards of living and right to
the continuous improvement of living conditionssiparsely populated areas where the
ambulances have been abolished. Simultaneouslyprtitection of the children under
the article 10(3) of the ICESCR appears to be commed due to the lack of

ambulances.

The question concerning the usage of all availabkources, on the other hand, is
largely affiliated with the evaluation of the ecomo aspects. The arrangement of the
current EMS is to large extent based on the firencalculations of the organizer.
Considering that the Hospital District is respofesitiot only for the maintenance of the
EMS but also for numerous other tasks and functrefeging to the health care sector,
the distribution of resources in the limited budgppear never ending debate. One could
claim that more resources should be provided fer@mergency services but on the
other hand, it would mean that some other sectthehealth care would be obliged to

reduce its budget.

Furthermore, article 4 of the ICESCR establishesdbnditions under which the states
can subject the rights of the Covenant to the &tiohs. However, the limitation needs
to be compatible with the nature of the rights almhe solely for the purpose of
promoting the general welfare in a democratic sgci€hus, it seems impossible to
justify the reduction of the number of the ambukmaelying on the article 4 of

ICESCR. Such limitation would undermine the soleureof the right to health as well



as would not under any circumstances fulfill thguieement of promoting the general
welfare when the inhabitants living in the spargatypulated areas may be without the
access to the urgent medical services. Additionalhe article 2(2) requires the

Covenant to be applied without discrimination o ¢fiounds such as property.

Finally, to summarize the analysis on the geneldigations under the ICESCR, it
appears that the Hospital District has adoptedgedissive measures to implement its
obligations under the Finnish law. While it remawvegue to determine whether all
available resources have been used to reach thgiategvhich currently impairs the
access to EMS in Oulu, it could be neverthelesd #aat the implementation and
execution of the Hospital District’'s plan underngnthe enjoyment of other rights
recognized in ICESCR. Thus, the implementation exetution of the Hospital District
obligations under the Finnish law have been adopted/iolation to the general
obligations under ICESCR.

5.2 Violation of Right to Health and Accessto Emergency Medical Services?

Right to health is defensibly one of the most ceteethuman rights to demonstrate the
interconnection and dependence to other rightshtRaghealth does not only mean the
right to obtain medical services but includes tinelarlying determinants to the health
such as access to clean water, environmental consliand the entitlement to the
system of health protection and equal opporturatyimdividuals to enjoy the highest
attainable level of health’ Inherently, right to health and right to acces$i¢alth care
operate in conjunction with the right to life a® thiolations in relations to health care

have great potential to endanger the human fitfes.

As right to health has been perceived as essezlgatent for the inherent dignity of
human life, right to health is attached with theosty presumption that retrogressive
measure are not permissible but that the statesrmedinuingly move expeditiously and

effectively towards the full realization of the ial¢ 12 of ICESCR for example by

"7 Economic and Social Council, General Comment no 14: The Right to the Highest Attainable Standard of

Health (Art. 12 of ICESCR), para 3, 8 and 11
® The Human Rights Committee, General Comment no 6: The Right to Life (Art. 6), para 5
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guaranteeing the equal and timely access to healttices both in local and national
levels!*® Furthermore the states are under the obligatiaespect such righinter alia
by refraining from denying or limiting equal accdssall persons to health servicks.

Deriving from the international obligations estahkd in the ICESCR, Finland has
codified the provisions on health care and equakss to health care both in the
Constitution and substantive laws. For exampléclar8 in the Patients Act guarantees
everyone permanently residing in Finland right éod health and medical care without
discrimination™* Health Care Act, on the other hand, is designetaamed to promote

and protect the equality and non-discriminatiorihef citizens to obtain equal access to

health caré?®?

In theory, Finland has fulfilled its obligations der the ICESCR article 12 by
implementing the requirements into the domestic slamothing in the Finnish
legislation would allude that the access to heatdre in Finland would be
discriminatory. Furthermore, the Regional State Adstrative Agencyhas published
the decision according to which even the implemeoriaof the Health Care Act in Oulu
region was in principle compatible with the lawshaligh the concerns were raised in
relations to the plans to locate the EMS unitsemih the main city area where the
density is the population is high&.

However, the violation can be found in the pract®efficient number of ambulances to

respond to the needs of the population and to gtegahe timely access to the medical
care constitutes an integral part of the right ¢éalth. Simultaneously, the state should
refrain from abolishing the ambulances or redu¢imgnumber of available ambulances
if such reduction would endanger the protectiohedlth. In this sense, the abolishment
of the ambulances from Yli-li and Ylikiiminki seems appear incompatible with the

purpose and the protection guaranteed in the @tizlof ICESCR.

119

Economic and Social Council, General Comment no 14: The Right to the Highest Attainable Standard of

Health (Art. 12 of ICESCR), para 17 and 31-31

2% bid., para 34

2! patient Act (Potilaslaki/ Laki Potilaan Asemasta ja Oikeuksista, 1992/785)
22 Art. 2 of the Health Care Act

123

Aluevalvontavirasto, Valvontapddtés (Regional State Administrative Agency, Supervisory Decision), Doc

no 298/160/2012, 27 Nov 2012
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It should be also noted that the medical helicopparates in Oulu region and can reach
the patients also in the sparsely populated arethsnwa sufficiently reasonable time.
However, the medical helicopter has not been desida replace the ambulances but
simply to transport the medical doctor to the pdtidhus, the medical helicopter should
respond to the emergency calls only when the inauriliness requires the immediate
attention and treatment from the medical doctordifddnally, as the helicopters are
subject to the changing weather conditions, thergemey helicopters cannot be relied
on as being the only unit providing the emergerayises in the distant corners of the

municipal.

It should also be noted that Ylikiiminkin and Ylithave health care centers in their
regions. However, those centers operate only orkingrdays and during the regular
working hours. Therefore, the mere existence ofageibasic type health care service
cannot fill the shortage of the ambulance.

Furthermore, in order to achieve comprehensiveyaisabver the current problem, the
previous system where ambulance services operatddr uhe responsibility of local

municipals cannot be disregarded. However, it iiat to acknowledge that when the
responsibility on arranging the EMS shifted frore thunicipals to the Hospital Districts
in the beginning of the 2013, simultaneously ocedirthe large scale mergers in Oulu
region. It is infeasible to know whether and how therger would have changed the
EMS if the responsibility had remained in the miypaés. On one hand, Oulu municipal
could have reconstructed the whole system and sibtiie ambulances from all those
regions that joined to it but on the other handrewhen Ylikiiminki unified to Oulu in

2009, the town was allowed to maintain its own alabce. Thus, it could be assumed
that the without the renewed Health Care Act thegers themselves would have not

caused the prevailing ambulance shortage in therreg

It seems that the decision of the Hospital Districteduce the number of ambulances
and to locate the remaining ones in the city apgeears to discriminate those who live
in the sparsely populated areas. However, anyidis@tion with the purpose or effect
to nullify or impair the equal enjoyment of rightgther through direct actions of the

state or by other entities which the state hasflficgently regulated is perceived to



constitute the violation of the international hunmayts'?* Thus, the Hospital District is

in violation of its obligations to comply with thequirements of international human
rights to guarantee equal access to medical canenplementing the decision which

places certain groups of inhabitants in less faWeraituation due to their place of
residence. Finland, on the other hand, violateshilmean right Covenants as it is the
inherent obligation of the state to guarantee ffeceve realization and application of
the rights.

5.3 Restriction on Freedom to Choose Residence?

To engage in deeper evaluation of the prevailingbl@m in Oulu region, the human
rights provisions relating to the freedom of moveimdiving conditions and property
rights are needed also to be analyzed. All sudhtsignd freedoms are covered in the
Constitution of Finland?®

As the provisions of the human rights in the nalo@onstitutions largely derive from
the international treaty law, so is the situationFinland as well. ICCPR article 12(1)
guarantees the individual’s right to liberty of neovent and freedom to choose their
residence whereas article 17 prohibits the unlawfuhrbitrary interferences witinter
alia privacy and home. Article 26, on the other handhpiits the discrimination on the
grounds of property. Working in conjunction withethCCPR articles, the ICESCR
article 11(1) is designed to guarantee certaindstats of living and to allow individuals
to improve their living conditions and the artid@(3) ensures the special protection of
the children.

To start with the right to property, it should beted that the concept has not been

defined in the international Covenants. Thus, &s pfotection of the right is highly

2% Asbjorn, Eide, “Economic, Social and Cultural Rights as Human Rights”, Economic, Social and Cultural
Rights, 2001, 27

125

Constitution of Finland, Chapter 2: Section 6 guaranteeing equality ad non-discrimination, section 9

freedom of movement, section 10 right to privacy, section 15 protection of property, section 22 protection
of basic rights and liberties by public authority
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dependable on national legislations, the conteriesdn different legal systent& In
Finland, the Constitution merely acknowledges thetgetion of property. The rules
relating to expropriation of the property has beedified into material laws. In any
case, the property rights have been regarded tdapveith both political and economic
rights and are generally understood to include hunghts such as standard of living as

well. 1?7

Right to adequate standard of living and to corusiimprovement of living conditions,
on the other hand, means that individuals can @éftbe necessities of life including
affordable housing, control over the housing resesir access to public services and
emergency medical servicE8.Generally, it has been recognized that the housisis
are higher in the city centers due to the centrahtions in the proximity of amenities
whereas in the rural areas and sparsely popula&gidns living expenses are much
lower. Cheaper housing costs generally allow moomew to be spent for example to
food or the leisure activities which again haveeffact to improve the quality of life.

The article 11(1) of ICESCR operates widely togethigh the article 12(1) of ICCPR
which allows the individuals to move freely withthe territory of the state and to
choose their place of residence as they wish. &ssthte is under the obligation to
respect such rights, generally the state shouldrestrain anyone from moving to
sparsely populated areas if the individuals wislidoso. Furthermore, to fully respect
and ensure the enjoyment of the freedom to chdwseesidence, the state is required to
provide the access to employment, education anlthheare services in all areas of its
territory}*® Therefore, it can be claimed that when Finland delsgated the power to
the local municipals to allow house buildinger alia in Ylikiiminki, Finland is also
under the obligation to assure the availability smicio-economic rights under the
ICESCR in that region. Failure to do so would citast violation of international

human rights.

?® Krause, Katarina, “The Right to Property”, Economic, Social and Cultural Rights, Kluwer Law International,

2001, 191-210, 198

¥ |bid., 191

2% Asbjorn, Eide, “The Right to an Adequate Standard of Living including Right to Food”, Economic, Social
and Cultural Rights,2001, 134; Leckie, Scott, “The Human Right to Adequate Housing”, Economic, Social and
Cultural Rights, 2001, 150

% Economic and Social Council, CESCR General Comment no 4: The Right to Adequate Housing (Art. 11(1)),
para 8
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On the other hand, one aspect of the problem eelatethose who already live in
Ylikiiminki or Yli-li and another question concerrthose who wish to improve their
living conditions by moving to such areas. As itesognized that the enjoyment of the
freedom of movement under the article 12(1) of IRGHPould not be made dependable
on any particular purpose or reasohijt could be questioned whether the absence of
permanent ambulance in the region has an effectdict the freedom to choose the

residence.

Especially considering the families with childréine cleaner environment, cheaper real
properties and peaceful atmosphere in comparisahet@olluted, noisy and expensive
city centers may appear more attractive to the lfasi However, it appears rather
doubtful whether the parents are willing to take thsk to improve their living

conditions by moving to the area where the acaegssntergency medical services within
the reasonable time cannot be not fully guarantéackry parent would wish the

ambulance to arrive as quickly as possible if tfeedf the child is in danger due to the
serious injury or suddenly weakened health conatidn such situations the protection
of the children under the ICESCR article 10(3) stdawt be compromised due to the
shortage of the ambulances but the state should rea&ry effort to ensure that the

access to EMS is guaranteed for the children.

In relations to article 17(1) of ICCPR, the stategrohibited to arbitrary or unlawfully
interfere with the privacy, home and family of tihmedividuals. If the concept of
interference has been understood in the broadesesércould be claimed that the state
interferes with the right to home when the acced€sMS is not fully guaranteed. In such
situation, the interference is constructed upon plogential restriction on right to
establish home in a specific region. Simultanequé$fylure to provide adequate
emergency services may endanger the lives of thdyfanembers which can be held as

interference with the family.

% The Human Rights Committee, CCPR General Comment no 27: Freedom to Movement (Art 12), para 5

42



The rights of the individuals to improve their hg conditions by exercising their liberty
of movement and right to choose their place ofdesste should not be subjected to the
restrictions which are caused by the failure ofgtete to guarantee the sufficient level
of protection under the ICESCR. Adequate standafdlivong should not be
compromised due to lack of sufficient health car¢éhe risk of endangerment on access
to EMS in sparsely populated areas. Unfortunatelich conditions seem to occur

currently in Oulu region.

5.4 Justificationsfor Violations?

As established in the paragraphs above, the cusiettion relating to access to EMS in
Oulu region appears discriminatory on the grourfdsroperty as those who live in the
sparsely populated areas have been placed in $sefdgorable conditions to obtain
EMS. However, generally the states have been giahte possibility to restrict certain
human rights under the specific conditions. Sirmdtausly, the discrimination could be
accepted in certain occasions. Therefore, it shbelcanalyzed whether and how the
possible human rights violations in Oulu can befisehtly justified. Two different
interpretation of the situation are presented below

5.4.1 Strict interpretation

According to the Economic and Social Council, diéf@ treatment can be justified if it
is reasonable and objective with the legitimatesaamd effects. However, the lack of the
resources is not accepted as a justification urdessy effort has been made to use all
the available resources to eliminate the discritiond>" Furthermore, in relations to
ICESCR, limitations to the rights need to be daolelg with the purpose to promote the
general welfare in the democratic society and dfrdyich restrictions do not undermine

the nature of the rights established in the CovelfarThus, as analyzed above in the

B! Economic and Social Council, General Comment no 20: Non-Discrimination in Economic, Social and

Cultural Rights (Art. 2, Para 2), para 13
2 Art 4 of ICESCR
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Chapter 5.1, the lawful limitations under the ICEES@ay not be applied to the situation

in Oulu as the abolishment of the ambulances doepromote general welfare.

In theory, the restrictions could relate to theeffem of movement and right to choose
the residence. In such case the limitations shbaldompatible with the article 12(3) of
ICCPR which allows the state to compromise the @gerof the rights under the article
12(1) if such restrictions are perceived necessarprotect national security, public
health, public order, morals or rights and freedaiether. Additionally, the measures

taken should be consistent with the other righthefCovenant

However, applying the potential ground of articl2(3) to the right to choose the
residence and establish home in sparsely populareds in Oulu region, the
compatibility of the restrictions appears questidaa The restrictions can hardly be
imposed to prevent individuals to move to ruralagras such decision would not
constitute the threat to the national security,liputirder or morals. Furthermore, as the
decision to establish the home in the country ssdeather based on an individual
thinking, such decision cannot be perceived torfete or violate the rights and

freedoms of others.

In principle, the protection of public health clagould be raised to limit the movements
to sparsely populated areas. In such situationstiee may appeal to the poor health
services in the region and wish to restrict the em@nt to such areas based on the
protection of public health. However, such justifion would not appear particularly
strong as the area is already inhabited. Furthexmiine state such as Finland is
nevertheless under the obligation to fulfill theugements of ICESCR. Therefore the
restriction of individuals’ liberty of movement amjht to choose the residence in the
sparsely populated areas on the ground of protectigublic health due to the lack of
sufficient health services would rather appear @digally and economically oriented

motive.

3 The exact wording of the ICCPR article 12(3): “The above-mentioned rights shall not be subject to any
restrictions except those which are provided by law, are necessary to protect national security, public order
(ordre public), public health or morals or the rights and freedoms of others, and are consistent with the
other rights recognized in the present Covenant.”



Furthermore, if the restriction could be justifiédnevertheless needs to be necessary in
democratic society and proportionate to achieveathe*>* Simultaneously, the articles
concerning the non-discrimination such as artiq2) 2f ICESCR, 2(1) and 26 of
ICCPR proclaim the guarantees of equality and rniecddnination to the greatest
possible extent and the interpretation of the ddimdaws in conformity with the
international obligations of the stdf&.In this sense, it may seem difficult to justifyeth
possible restriction on ICCPR article 12(1) on degal grounds established in the
article 12(3).

Reliance on the public health claim may also appelatively questionable, especially
in relation to whether and how such restrictionlddae necessary in democratic society
and would such limitation fulfill the requirement$ the proportionality as the lack of
the sufficient EMS in the sparsely populated arsaather caused by the state’s failure
to provide such services. Thus, the possible otistn would not only appear unlawful
on its own grounds but it would also interferger alia with the right to home
guaranteed by the article 17(1) of the ICCPR.

It should also be noted that no officially claimgdtifications exist to restrict the
individuals on choosing their place of residencéhm sparsely populated areas. Finland
itself has not in any way limited the individuaginis under the article 12(1) of ICCPR.
However, the policy of the local authorities and turrently exercised practice in Oulu
area have placed the individuals living in Yli-indh Ylikiiminki in the situation where
their access to EMS has been compromised due tdhaicthey have established their
homes in the rural areas. This, on the other haod|d be regarded to constitute

unlawful discrimination based on the property.

The Human Rights Committee, CCPR General Comment no 27: Freedom of Movement (Art. 12), para 11

For example The Economic and Social Council, Draft General Comment no 9: Domestic Application of the
Covenant, para 15; The Economic and Social Council, General Comment no 20: Non-Discrimination in
Economic, Social and Cultural Rights (Art 2, Para 2), para 1-2; The Human Rights Committee, CCPR General
Comment no 31: The Nature of the General Legal Obligation Imposed on State Parties to the Covenant, para



5.4.2 Milder interpretation

On the other hand, contrary to the strict intemdren, the situation could be analyzed
from another angle as well. Human rights law gdheeknowledges that the principle
of non-discrimination is concentrated upon the foiblon of different treatment in
similar situations>® This can be interpreted that the human beings rutide similar
circumstances should be treated without discrinonaand on equal basis. However, if
the circumstances vary among different groups, itldéviduals may be subjected to

different treatments depending on which group thelpng to.

In relations to the EMS in Finland, the hospitadtdcts are required to divide their
geographical area into the five categories accgrttinthe risk analysis. The region 1
consists of the areas where there is more thameeed for EMS within a day whereas
the region four, on the other hand, has less tmanimcident in a monttt’ Therefore,
due to the unequal demand for the ambulances betthese different areas, it can be
objectively justified to claim that the availablespurces can be in fact distributed
differently taking into account the actual needshaf population. In sparsely populated
areas with fewer inhabitants it may mean fewerisesv In such situation the state is not
obliged to guarantee equal access to EMS accotdirthe same standards in every
corner of its territory but rather make sure the inhabitants are treated equally and
non-discriminatory manner within each risk areaereffiore, the access to EMS itself can

vary between the different locations.

Assuming that the individual can be treated diffilse depending on their place of
residence, the additional evaluation relates toapplication of the articles 12(1) of
ICCPR and 11(1) of ICESCR as well as the prohibito adopt retrogressive measures
under the article 2(1) of ICESCR. As the objecjwstification for the different levels
of EMS in different risk areas is accepted, it agpechallenging that the right to
freedom of movement and the improvement of then¢j\standards are violated merely
due to the fact that the availability of EMS doet reach the same level in rural areas

than in city center.

136

Craven, Matthew, International Covenant on Economic, Social and Cultural Rights: a Perspective on its

Development, 1995, 156
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However, it should be remembered that the presestilgmatic situation in Oulu is
primarily a result of the decision of hospital distto abolish three ambulances from the
sparsely populated areas. It appears exceedingdgtignable whether the hospital
district could sufficiently justify such actions #leat it would not constitute the breach
under the article 2(1) of ICESCR. Until January 20Ylikiiminki had its own
ambulance to provide the quick response to thesetthe local inhabitants. However,
after the abolishment of the permanent EMS unitgbpulation in the area could be
seen to have lost certain protection which previogsiaranteed adequate standard of
living for them under the article 11(1) of ICESCR.

Furthermore, although the reduction of EMS unitaldde justified on the grounds of
the economic conditions, in appears unreasonablectie the EMS units so far from
the areas which nevertheless have permanent papuldtcould be questioned whether
the equivalent aim could have been reached mesetglbcating the ambulances closer
to the rural areas. Thus the current situation iluGcan be perceived to violate the

principle of proportionality.

Therefore, based on the analysis in the Chaptarsuld be said that the implementation
and the execution of the renewed Health Care Amntipions relating to the EMS is done
in the breach of the international human rights. [&tve most urgent violation exists in
relation to the article 12(2)(d) together with teneral obligations under the article 2(1)
of the ICESCR as the Hospital District has adop&tabgressive measures in relations to
the conditions which should assure the medicalntitte in the event of sickness.
Additionally, although the human rights law do all@ertain differentiating treatment
among the different groups, nevertheless it cowdclaimed that the retrogressive
measures have restrictive effect on the right terage and enjoy the freedom of
movement and right to choose the residence un@elGPR article 12(1) and right to
improve the living standards according to the Brticl (1) of ICESCR. Furthermore, the
due to the abolishment of the sufficient amounEBTS units, the right to life under the
article 6(1) of the ICCPR and the protection of thédren according to the article 10(3)
of the ICESCR are endangered.



6. Analysis. Further Problems of ESC Rights and Their effect to Emergency Medical
Service

6.1 Economic Aspects of Emergency Medical Service

ESC rights enjoy generally wide constitutional gation especially concerning the
right to education and health carf&However, in comparison to the traditional civildan
political human rights, socio-economic rights aaegkly affiliated with the financial
resources and political decisions. Therefore, actie nature of the health care services
is dependable on funding and policies of the coemeduthorities, the implementation
of the right to health need to be interpreted, yed and understood in the economic

and political context$®

Furthermore, socio-economic human rights are alsbjest to the economic
development?® On one hand, welfare and health care appear as$ grels to invoke

political debate and attract voters but on the mthand, to achieve long-term
sustainability and to guarantee adequate healtb sarvices, the sufficient balance
between the constitutional commitments of the hunngints and economic and political
realities should be found! Thus, the realization of the right to health #mel access to

adequate EMS result from analysis of various difféiating factors including the
evaluation of available financial resources, domesiconomic developments and

political perceptions of the state.

In Finland, the financing of the EMS appears ratmedtifaceted. Under the previous
health care legislation, the financing was based tlee-step-process where the
ambulances received the payments from the localcipats that purchase the services,
from the health care insurances paid by the satsairance institution KELA and from

¥ Hirschl, Ran, Evan Rosevear, “Constitutional Law Meets Comparative Politics: Socio-Economic Rights and

Political Realities”, The Legal Protection of Human Rights: Skeptical Essays, ed. Campell, Tom, K.D. Ewing et
all, Oxford University Press, New York, 1* ed., 2011, 207-228, 207

* |bid., 207

%% Bentham, David, “Democracy and Human Rights: Civil, Political, Economic, Social and Cultural”, Human
Rights: New Dimensions and Challenges, ed. Symonides, Janusz, Ashgate Publishing Limited, England, 1*
ed., 1998, 71-93, 80-81

“!'Hirschl, Ran, Evan Rosevear, “Constitutional Law Meets Comparative Politics: Socio-Economic Rights and
Political Realities”, The Legal Protection of Human Rights: Skeptical Essays, 2011, 215-217
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the excess share of the patients. The payment uhdehealth care insurances was
composed of the resources from the state and fnennsured persorté? However, due

to the renovation of the health care legislatibe, $ystem of financing the EMS was also
taken under the re-evaluation. Under the currem@agon where the responsibility on
arranging the EMS relies on the hospital distritits, districts are entitled to receive the
compensation from KELA. The compensation from thalth care insurances are based
on the annual applications filed by the hospitadtriits and paid according to the
reasonable and necessary co&tsturthermore, the patient excess shares have been
increased from previous 9,25€ to 14,25€Acknowledging the possible challenges
deriving from the changes, the new system was plauto come in force in 2013 but the
transfer period was granted till 201%6.

The financial challenges relating to the EMS deiivier alia from the costs of the
maintaining the ambulances and the compensatiadst@ahe medical persons. As the
treatment units are better equipped and the qeaiiin requirements of the paramedics
are advanced in comparison to the basic unitsctisés are also higher. Therefore, the
hospital districts are forced to balance betweenettonomic aspects and human rights.
The decisions are constructed upon the evaluatibtige available financial resources of
the health care as a whole, the sufficient amounithvthe districts can invest to the
EMS and the possible compromises on the humansrigfiich may result from the
division of the financial resources. Increase @ ¢éxcess shares of the patients reduces
the investments of the state in relations to thergency medical services and allows the
state to relocate the resources to other aredseoivelfare society. However, from the
perspective of the hospital districts the changeshe excess shares and the state’s
budgetary involvements have no significant roléheesexpenses of the ambulances and

EMS need to be still covered at first by the hadpalistricts and the compensation is

2 The share of the state on the financing of the health care insurances was 50% and the share of the

insured another 50%; Sosiaali- ja Terveysministerio, Ensihoidon Rahoituksen Kehittdmistyéryhmdn Muistio
(Ministry of Social Affairs and Health Care, The Report of the Development Group on the Financing of the
EMS), Doc. no STM125:00/2011, 10 May 2012, 8

3 Sosiaali- ja Terveysministerid, Ensihoidon Rahoituksen Kehittdmistyéryhmén Muistio, 2 and 12
Kuntaliitto, Ensihoidon Rahoitusjdrjestelmdn Uudistus, (Association of the Municipals, Renovation of the
Financing of the EMS), Doc. no 1065/90/2012, 21 June 2012, 2

%> Sosiaali- ja Terveysministerid, Ensihoidon Rahoituksen Kehittdmistyéryhmén Muistio, (Ministry of Social
Affairs and Health Care, The Report of the Development Group on the Financing of the EMS), 14
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given only at once according the reasonable andssacy costs. Therefore, the initial

costs and the evaluations relating to the EMS remwéth the hospital districts.

In Oulu region, the hospital district adopted thppraach according to which the control
of the expenses prevails over the equal accesaréongdic services. In Tampere region,
the hospital district reached completely oppositectusion. According to their Decision
on Service Level in Prehospital Emergency Careiag acknowledged that the primary
purpose of the EMS is to serve and help the pattiéhThe hospital district divided its
area into the regions, located the ambulances diogpto the health care centers and
regional hospitals and ensured that every regiah dtaleast one treatment unit with
immediate readiness to respond to the emergents/"talccording to the calculations
such decision to increase the level of health ptmte through the availability of
treatment units appeared 1,6 million euros moreeesggye than the original plan where

the number of treatment level ambulances was sni&fle

The hospital district of Tampere aimed to conth@ tosts through the assessment of the
medical persons. For example, according to the dimti no treatment unit would
include two persons with the highest degree onmaeadics but rather consist of one
person with treatment unit qualification and ondghwiower degree on health care.
Simultaneously, the basic units are always empldyetivo persons fulfilling the lowest
requirements of such urit’ In such way, the hospital district is able to reelthe salary
costs as they minimize the employment of the perswith higher medical degree but
still comply with the laws concerning the qualifice requirements of the medical

persons.

In sparsely populated regions the economicallyiati®id questions appear more relevant
than in the urban areas. City areas are generghiiyt populated and thus the need for

the existence of the treatment unit ambulanceseguastified as such units are likely to

Pirkanmaan Sairaanhoitopiiri, Pirkanmaan Sairaanhoitopiirin Ensihoidon Palvelutasopddtds, (Hospital
District of Pirkanmaa, Decision on Service Level in Prehospital Emergency Care), 29 Oct 2012, 3

Pirkanmaan Sairaanhoitopiiri, Valtuusto Nosti Ensihoidon Ldhtévalmiutta Pirkanmaalla, (Hospital District
of Pirkanmaa, The Council Increased the readiness of EMS), 22 Nov 2012, Last Accessed 19 March 2014,
http://www.pshp.fi/default.aspx?contentid=29067

Pirkanmaan Sairaanhoitopiiri, Pirkanmaan Sairaanhoitopiirin Ensihoidon Palvelutasopddtds, (Hospital
District of Pirkanmaa, Decision on Service Level in Prehospital Emergency Care), 9



receive significant number of emergency calls. Havein the rural areas the situation
is more challenging. Indisputably it appears ckiat the treatment units provide more
comprehensive and intensive care due to the betjaipment and more qualified
persons. However, the question derives from thdysisaof cost-effectiveness. In
sparsely populated areas where the number of itdmbiis significantly lower than in
urban regions, the needs for ambulances and umgedical care may also appear
weaken. Therefore, it would be unnecessary wdstesources to locate the treatment
unit with high expenses to such area where itsigeswvould not be fully used. In this
sense, it could be justified to favor basic unitsparsely populated areas. The basic unit
could respond the emergency calls within a readertabe and to secure and maintain
the vital functions until the treatment unit reaglilee patient. Even if the placement of
the basic unit in the rural areas would be perckitg® expensive, at least the FRU
should be located to the regions to guaranteedhast Iminimum care until the better

equipped ambulance arrives.

Furthermore, in analysis of the EMS in Finland, theevious system under the
responsibility of local municipals should not besrdgarded. The municipals had
arranged the services according to needs of thailgiogns by guaranteeing the
sufficient amount of the ambulances. Therefore thenicipals had obtained the
knowledge of how to guarantee the equal accesketdEMS. In Lapland the hospital
district acknowledged the value of such knowledge was able to benefit from it. As
Lapland is one of the most sparsely populated areBsland and constitutes numerous
small municipals, the hospital district perceivédinnecessary to change the already
properly working system and simply stated in itscB®n that the hospital district
purchases the services from local municipals tivaady had the contracts with the
private ambulance entrepreneti$Thus, in Lapland the factual situation in relatidn
ambulances and services did not change but theopiegystem was maintained as the

hospital district was unwilling to change propefinctioned system despite its costs.

Finally, the economic aspect and evaluation of EM&so concerned with the question
of the instance providing such services. The previgystem of EMS was largely built
upon the small private ambulance entrepreneurseaethe current trend especially in

%) apin Sairaanhoitopiiri, Lapin Sairaanhoitopiirin Ensihoitopalvelun Palvelutasopédtés, (Hospital District of

Lapland, Decision on Service Level in Prehospital Emergency Care), 19 Oct 2011, 25
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Oulu region seems to favor bigger entities andomali rescue centetd® From the

perspective of the legislation the question of wledfactoprovides the services appears
irrelevant as the medical care should in every caseply with the same standards.
However, there still exist advantages and disadwpm® depending on the service

providers.

For example, the local rescue centers are resdemnsab only for the paramedic services
but also engage in other rescue operations indjuiifiefighting and traffic accidents?
Although the rescue centers do need to meet theiresgents of qualifications on
medical persons if they are responsible for prangdnedical services in the region, it
could be nevertheless questioned how well the e¥satan in fact engage in emergency
medical services if they are needed also to actdiitees of which the rescue plans
require them to perform. In other words, how wied aiccess to EMS is guaranteed if the
responsibility is on the rescue centers and theoeiroother urgent situations such as
fires as well. From the economical perspective, rdseue centers are financed by the
municipal$>® and thus they may receive different financial teses depending on the

budgetary dimensions of the local municipals.

Private ambulance entrepreneurs, on the other fmrdsubject to special and detailed
legislations definingnter alia the prerequisites for their activities and estédltig the
license requirements? According to the law, the ambulance services idiclg the
transportation of the patient are subject to thenses whereas the first aid services or
emergency services without transportation are'fioctherefore, generally the FRU do
not need licenses for their activities as they db tnansport the patients but simply
provide the first aid. Basic and Treatment Units, the other hand, are designed to

perform such functions where the license is require

151

Chapter 4.3 above

Oulu-Koilismaan Pelastuslaitos, Sammutus- ja Pelastustoiminta, (Local Rescue Center of Oulu Region), 8
May 2008, Last Accessed 19 March 2014, http://pelastuslaitos.ouka.fi/pelastustoiminta-

sammutus ja pelastustoiminta.php

3 valtionvarainministerid, Valtion Talousarvioesitys 2013 (Ministry of Finance, The State Budget 2013),
para 30

™ private Health Care Sector Act, (Laki Yksityisesta terveydenhuollosta 1990/152); Regulation on Private
Health Care Sector, (Asetus Yksityisestd Terveydenhuollosta 1990/744)

5 Art. 2 of the Private health Care Sector Act
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Licensing requirement has been enacted primarilyerieure the sufficient medical
qualifications of the service provider and to guéea the safety of the patient.
Obligation to obtain the license demands carefalsmeration and evaluation from the
competent authority which in a sense can be perdeiwv emphasize and strengthen the
safety of the patient. Thus, there exists the aptomthat the private ambulance service
providers have high standards and compliancestivitliaws and that they perform their
duties by providing the highest attainable stanslafithe services in order to avoid the

revocation of their licenses.

From the perspective of the small entrepreneursrélggirements for the providing
services can be regarded even higher than for ihgeb private companies. The
legislation on private health care sector oblighe tervice providers to possess
sufficient and suitable equipment and employ giglimedical person'S’ Small private
entrepreneurs may need to finance their businesakayg banking loans to be able to
purchase all required instruments. Bigger compamieshe other hand, may operate as
joint-stock companie¥? Furthermore, the bigger EMS firms have larger cijes to
provide services as they generally have compretenasmount of ambulances and
employees> Thus, in comparison to small private entrepreneies bigger companies
are not that dependable on economic developmerdevanturns but can in fact operate

with more stability.

However, the local rescue centers should not lgoften either. In fact they may appear
as a good choice in the sparsely populated areaanded by local municipals and
having other tasks as well, the local rescue cerderexist anyway and may as well
provide EMS. Private companies, on the other hamold not find the sparsely

populated areas too attractive due to the costifeness -analysis.

Art. 3, para 2, of the Private Health Care Sector Act

Art. 3, para 1, of the Private Health Care Sector Act

F.ex. Med Group OY which is owned by several share holders; Medgroup.fi, 2012, Last Accessed 19
March 2014, http://www.medgroup.fi/en/company

F.ex. Med Group OY employes 400 health care professionals and 9Lives OY owns over 100 ambulances
and employes 1000 persons throughout Finland; Last Accessed 19 March 2014,
http://www.medgroup.fi/en/ems; http://www.ninelives.fi/yritys/




6.2 Enfor cement of the ESC Rights

In addition to economic challenges of the ESC sghnother prevailing problem relates
to the enforcement of such rights. In distinctionthe international level where the
protection sought need to be based on the intemaltireaties, in the domestic level the
claims can be raised against the national legmsiativhere the international obligations
of the states under the ICESCR have been implemeRtgthermore, in the properly
functioning states respecting the rule of law theeas to the courts should be

guaranteed for the individuals.

In Finland the right to protection under the lawluding the right to appropriate and
promptly hearing by the legally competent couraf is ensured in the Constitution
article 21. In addition to the traditional criminaioceedings, under Finnish legal system
the civil courts deal with the private disputes vdas the administrative courts are
concerned with the promotion of justice and clalme$wveen the individuals and public
sector or other administrative authoritt&® Generally, the socio-economic issues such
as health care belong under the competence of &traiive courts and may include the
obligation on exhaustion of the lower administratprocedure as a precondition for the
court applicatiort® The mechanism of judicial review has also beenilada in
Finland after the Constitutional amendment in 2@2® the courts have not seemed

enthusiastic to apply such systé.

To challenge the prevailing situation concerning tinequal access to EMS in Oulu
region, the claim to the administrative court cobé&lbased for example on the article 2
of the Health Care Act where the purpose of the@guarantee the equal access to the
health care services without discrimination isexafTo support the lawsuit further, the
article 10 of the Health Care act could be raisggther with the article 39 to illustrate
that under the law, the hospital district beingpmessible for the arrangement of the EMS
is under the obligation to ensure and guaranteesacto such services within the

territory as a whole on equal basis and withoutcrdisnation. Additionally, the

% Havansi, Erkki, Oikeudenkdynti ja Pakkotdyténté, (Judicial Proceedings), Helsingin Yliopiston

Oikeustieteellisen Tiedekunnan Julkaisut, 3 ed., 2007, 5-7

** Ibid., 6-7

'®2 Hirschl, Ran, Evan Rosevear, “Constitutional Law Meets Comparative Politics: Socio-Economic Rights and
Political Realities”, The Legal Protection of Human Rights: Skeptical Essays, 2011, 213
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provisions of the Constitution of Finland obliginige public authoritiesnter alia to
guarantee the access to health care and medivadeseand to guarantee the observance
of basic rights, liberties and human rights coutdrélied or®® The judicial review, on
the other hand, would not be available in such ass¢he present problem in Oulu
region is not caused by the conflict between thesttution and material legislation but
rather results from the insufficient implementatioh the legislation. Therefore, the
judicial review cannot be used to challenge theasibn in Oulu but no restrictions on

access to administrative court can be seen to. exist

In fact, the enforcement of the ESC rights in Fwdlaloes not appear that exceptional.
For example in 1997 the Supreme Court issued anjedy concerning the right to
employment. According to the ruling the failure thfe local municipal to arrange
employment to long-term unemployed person had athey effect to the person’s
income, housing and protection of the child as wHfle judgment itself relied on the
Constitution of Finland and substantive laws whaehived from the implementation of
the ICESCR**

On the other hand, the application and realizatiathe ESC rights are highly concerned
and dependable on several differential aspectaidim economical evaluations and
political decision makings. Thus, in order to swsfelly proceed with the claim the
plaintiff is required to challenge the existing teys. For example in the case of Oulu
region, the hospital district could present a cetsargument claiming that by increasing
the financial resources for the EMS, the othermeot health care such as maternity

clinic or intensive care unit for children would faece to cut their financing.

Nevertheless, the domestic legal systems do prdhielgossibility to seek enforcement
for the ESC rights in the national courts. In thernational level the protection appears
more complicated due to the lack of the sufficigmiifective enforcement mechanism.

Even though the International Court of Justice )IRds a jurisdiction to hear all cases

'3 Art. 19 and 22 of the Constitution of Finland

1% KKO: 1997/141 (Supreme Court of Finland, Case 1997/141), Doc. number S96/1327, 26 Sep 1997;
Scheinin, Martin, “Economic, Social and Cultural Rights as Legal Rights”, Economic, Social and Cultural
Rights, Kluwer Law International, 2 ed., 2001, 29-54, 52-53
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which the parties refer to it, the cases can baditoonly by the state$’ In the regional
level, the European Court of Human Rights (ECtHRpesvises only the situations
concerning the European Convention on Human Rigiid its protocol$®® The
competence of the European Court of Justice (E&Ujhe other hand, is limited to the

matters of the European Union L&f.

As no international human rights court has beeabdished, the enforcement of the
rights is supervised simply by the special treatglibs. Under the ICESCR the states are
obliged to submit reports on their actions undex @ovenant to the UN Secretary-
General who transmits the reports to the Econommid Social Council or to the
specialized agencies for the further analysis efdtate complianc&® Such reporting
mechanism does have positive aspects as the ssmgrbody observes the processes of
the realization of ESC rights in the different ssatHowever, the system where the
supervision of the treaties is based solely onsthée reporting procedures is attached
with numerous downsides. For example, the treatlidsohave no judicial power and

they may only provide recommendations without Iggainding force®*

UN General Assembly has adopted the resolution @08 2o establish the optional
protocol to the ICESCR to strengthen the possiéslifor the individuals to enforce their
rights’® Under the protocol the individual are allowed tbmit the complaints to the
supervisory body in the situations where their tsghnder the ICESCR have been
violated!* The protocol entered into force 5 May 2013 afterréceived 10

ratifications’’> However, the protocol is not applicable in Finlamsl it has not been

1% Article 34(1) and 36 of the Statute of the International Court of Justice, 1945

Art. 32 of the Convention for the Protection of Human Rights and Fundamental Freedoms, 1950; also see
no 6 above

17 Art. 256 of the Treaty on the Functioning of the European Union; also see no 6 above

1% Art. 16 of the ICESCR

% O’Flaherty, Michael, “Towards Integration of United Nations Human Rights Treaty Body
Recommendations: The Rights-Based Approach Model”, Economic, Social and Cultural Rights in Action,
Oxford University Press, New York, 1* ed., 2007, 27-44, 28

% Optional Protocol to the International Covenant on Economic, Social and Cultural Rights, A/RES/63/117,
10 Dec 2008

L Art. 2 of the Optional Protocol to the International Covenant on Economic, Social and Cultural Rights
United Nations Data Base, Status of the Optional Protocol to the International Covenant on Economic,
Social and Cultural Rights, 7 Aug 2013, Last Accessed 19 March 2014,
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV-3-a&chapter=4&Ilang=en
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ratified. Therefore the possibilities for the indivals to enforce their rights under the

ICESCR in the international level appear rather-agisting.

On the other hand though, the pressure relatingpeostate reporting mechanism and
observation of the international body should not uederestimated. Finland has
traditionally been extremely concerned about iterimational image and had sought to
comply with the international obligations to thglmest possible extent. Therefore, mere
acknowledgement or remark from the internationaincmnity that Finland is in
violation of its obligations under the ICESCR wowgpear sufficient to evoke the

measures to fix the situation.

6.3 Hierarchy of the ESC Rights?

Further problem in relations to both human rightgeneral and ESC rights specifically
concerns the academic discussion and debate ajquéstion whether certain hierarchy
between different human rights can be found. As libeman rights treaties seek to
guarantee numerous differential rights by imposmgous obligations to the states, it
appears fascinating to evaluate whether some huighats can be regarded to have

more importance and contribution to the human tygiian others.

In academic discussion, hierarchy is defined apésor rank and elevating norm in a
higher position guaranteeing primary over lowemndt’® In relations to human rights,
the hierarchy could refer to the situations wheoene rights are perceived more
fundamental than others and the states would heéreshjto emphasize such rights prior
the recognition or realization of the remaininghtgy On the other hand, it is also widely
acknowledged that the concept relating to the hebsaof the human rights norms is
remarkably debatable subject and no universal esthemderstanding has been reached

as the ideology of human rights is constructed uperprinciple of indivisibility*"*

7 Klein, Echart, “Establishing a Hierarchy of Human Rights: Ideal Solution or Fallacy?”, Israel Law Review,

Vol 41, 2008, 477-488, 278
% Koji, Teraya, “Emerging Hierarchy in International Human Rights and Beyond: From the Perspective of
Non-derogable Rights”, European Journal on International Law, Vol 12, no 5, 2001, 917-941, 918-191
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According to the one perception, hierarchy of hummgymts derives from the non-
derogable rights as all other rights are dependailethe recognition of such
fundamental rights that cannot be derogaf@tHowever, such perception is constructed
upon the emphasis on civil and political rightstlas non-derogable rights are defined
solely in the article 4 of the ICCPR whereas th&3CR does not include provisions
which should not be subject to derogations in the tof public emergency threatening
the existence of the natidff Furthermore, the argumentation on behalf of non-
derogable rights promotes the notion that the ¢sdguurpose of the human rights is to
provide the sense of security for the human bemrygs such security is achieved by
guaranteeing the rights listed in the ICCPR artd¢®) "’

However, the fragility of such argumentation desiygrticularly in relation to right to
life. Right to life is indisputably one of the mastsential human rights. Still, the right to
life in its narrowest understanding, merely protiiy the arbitrary deprivation of life
seems insignificantly meaningless. Considering #hatn the Human Rights Council
supports the wider interpretation according to Wwhiwee right to life should also include
certain standards of living and access to healtd¢athe non-derogable rights fails to

prevail over the other human rights.

Another view on placing the human rights in hiengrbas adopted the approach where
the basic human needs are emphasized. Accordisgcto philosophical perception, no
human rights can be realized if the basic needsinfan life have not been fulfilled and
therefore the concept of human rights should bedas the individual welfar€? The
problem attached to this approach revolves arohadjtiestion of what the basic needs
are. In a sense, the basic needs should be uno@rs® “minimum conditions for

bearable life” including decent standards for reatte health and active life which is

> Farer, Tom, “The Hierarchy of Human Rights”, American University Law Review, Vol 8, Issue 1, 1992, 115-

119, 115-116

¢ Under the article 4(2) of the ICCPR non-derogable rights include right to life (art. 6), prohibition of
torture (art.7), prohibition of slavery (art. 8(1) and 8(2)), prohibition on imprisonment due to the mere
failure to fulfill contractual obligations (art. 11), prohibition of retroactivity imprisonment (art. 15), right to
recognition (art. 16) and freedom of thought (art. 18)

Y7 Farer, Tom, “The Hierarchy of Human Rights”, American University Law Review, 1992, 116

Human Rights Council, CCPR General Comment no 6: Right to Life (Art. 6), para 5; Chapter 3.3.1 above
Koji, Teraya, “Emerging Hierarchy in International Human Rights and Beyond: From the Perspective of
Non-derogable Rights”, European Journal on International Law, 2001, 926 and 938
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approximately normal lengt¥° Therefore, it could be argued that the basic human
needs to achieve the least minimum conditions efrddge life would, in addition to
right to adequate food and housing, indisputabtyuitle also the right to health and the
access to medical care in the event of sicknessedBan such argumentation effectively
functioning system of EMS and sufficient amountaofibulances to reach the patients
within the reasonable time can be seen as thestanelards for the basic human needs
as the access to urgent medical care guaranteesanthins the fundamental right to

life as well.

On the other hand, the sole attempts to rank theahuights into hierarchy according to
their differentiating importance contain extremegkers. Irrespectively to the hierarchy
itself, the creation of the system where some hunggnts would prevail over the others
holds a potential of misusage as the states cakld advantage of the situation and
guarantee only the necessary human rights whileeghsding the less important

rights 8!

However, especially in relation to the ESC righis &nalysis on such potential hierarchy
appears significantly relevant as the realizatibthe ESC rights requires the usage of
the maximum of all available resources. If the estet unable to achieve the full
realization of the rights under the ICESCR, thesftdrand comprehensive evaluation is
needed to decide how the resources are dividdtielsense, ICESCR obliges the states
to balance between different rights and to appréise reciprocal importance. On one
hand, the state could perceive the health careeasbst valuable right and invest to the
maintenance and development of the right to healttely disregarding the right to
education by guaranteeing only the least minimuwellef training. On the other hand,
the state may compromise both rights and to rehlitlke health care and education to the

sufficient level but not accentuating one over aeot

It should also be noted that the recognition amadization of the human rights are highly

dependable on the level of domestic development.ekample the ICESCR expressly

¥ young, Katharina G., “The Minimum Core of Economic and Social Rights: A Concept in Search of

Content”, The Yale Journal of International Law, Vol 33, 2008, 112-175, 128
¥1 Klein, Eckart, “Establishing a Hierarchy of Human Rights: Ideal Solution or Fallacy?”, Israel Law review,
2008, 480
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recognizes the problems in the developing countaied grants them exceptions on
realization of the ESC right§? In more developed countries such as in Finland, th
discussion relating to the socio-economic rightaceons completely different aspects
than in developing states. Thus, as no universalbepted understanding exist to guide
the practices, policies and decisions of the staiemplement, realize and apply the
human rights, the evaluation of the importance betw different ESC rights is

conducted in the national levels. In such situatio® national varieties and different
levels of development could be acknowledged ane@rvbsd better and the focus can be

given to those rights that need more attentioménspecific country.

6.4 Right to Health and Accessto Emergency Medical Service as Customary Norms?

The final issue concerning the problems of the EfgBts and the effect to the EMS
relates to the question whether the right to hezdthld have legally binding force upon
the states even without deriving from the treaty. |IRespite the fact that the ICESCR is
widely ratified, the importance of the evaluatidnwdhether the right to health amounts

to customary norm appears nevertheless necesséatyde reasons.

Firstly, irrespectively to the 160 ratifications thie ICESCR there still remain the states
which have not accepted the obligations under thee@ant®* Secondly, the treaty law
generally allows the states to revoke their paséition to the treati€$? However, if the
treaty itself, such as ICESRC, does not contain exgressed provision relating to
termination, the withdrawal is not acceptable usldse parties intended to allow such
possibility or the right to denunciation could lmepiied by the nature of the tredfy.
According to the general understanding, human sightaties can be denount®d

although in the light of the treaty law, it appequestionable whether the states caiéd

182 Art. 2(2) of ICESCR states that “Developing countries, with due regard to human rights and their national
economy, may determine to what extent they would guarantee the economic rights recognized in the
present Covenant to non-nationals.”

18 «Status of ICESCR”, 9 Aug 2013, Last Accessed 19 March 2014,
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV-3&chapter=4&Ilang=en

¥ part V, especially art. 42, of the Vienna Convention on Law of the Treaties, 1969

% Art. 56(1) of Vienna Convention on Law of the Treaties, 1969

'8 Klein, Eckart, “Establishing a Hierarchy of Human Rights: Ideal Solution or Fallacy?”, Israel Law Review,
2008, 479
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facto revoke their participation to the ICESCR. Nevertiss| for the purpose of the
present analysis it should be assumed that thelwatal would be possible.

Thirdly, the international law recognizes the sissten of the states and its effect to the
treaty obligations. For example, a newly indepehdéate is not obliged to maintain in
force or to become a party to any treaties whichevie force in respect to the territory
to which the succession relat&8.Due to such situations, it is relevant to analyze
whether the obligation of the state to guarantekearsure the right to health and access

to EMS could be imposed through the customary law.

Customary international law defines the permitexkls of actions and is perceived as
an expression of certain commonly accepted vaftidsor a norm to become a part of
customary law, two elements need to be fulfilledcérding to the ICJ, the customary
law is formed when the act concerned amounts &tted practice and is accompanied
by opinion iuris’®® Settled practice refers to the behavior of theestavhereas the
opinion iurisderives from the subjective belief of the statéh legal obligatiort® For
example, nowadays most civil and political humaghts are regarded as customary

norms, including non-discrimination, prohibitiontofture and slavery’*

However, despite the established requirementsaté giractice anapinion iuris, the
concept of customary law is affiliated with certgroblematic aspects. For example,
international law is in continuous development awiblution especially due to the

emerging of the global problems and diversity amémg countries® Therefore, it

87 Art. 16 of Vienna Convention on Succession of States in Respect of Treaties, 1978

Shaw, Malcom N., International Law, Cambridge University Press, Cambridge, UK, 6" ed., 2008, 72-73
Case Concerning Military and Paramilitary Activities in and against Nicaragua, Nicaragua vs. United
States of America, International Court of Justice, Judgment on 27 June 1986, para 349

% Roberts, Anthea Elizabeth, “Traditional and Modern Approaches to Customary International Law: A
Reconciliation”, The American Journal of International Law, Vol 95, 2001, 757-791, 757

! Klein, Eckart, “Establishing a Hierarchy of Human Rights: Ideal Solution or Fallacy?”, Israel Law Review,
2008, pp. 481; Shaw, Malcom N., “International Law”, 2008, 275

192 august, Ray, International Business Law, Pearson Prentice Hall, New Jersey, 4™ ed, 2004, pp. 5; Roberts,
Anthea Elizabeth, “Traditional and Modern Approaches to Customary International Law: A Reconciliation”,
The American Journal of International Law, 2001, 759
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appears challenging to define to what extent threeigg practices of the states could be
accepted as legally binding norms even withoutabeéifications. In relations to some

human rights, such as prohibition of torture, thenmon grounds for the settled practice
are generally easy to define as the states neetl g0l have mutual understanding of
what constitutes torture and to refrain from engggn such actions. Based on such
negative obligation which is required basically relations to almost all civil and

political rights, it is not surprising that the hig under the ICCPR have a greater

potential to fulfill the requirements of customaayv.

The situation appears more problematic in relatimm€ESC rights. As it is widely
acknowledged in the present thesis, the realizabbnthe ESC rights is highly
dependable on the state actions, implementatiods usage of available resources.
Furthermore, considering the different levels ofealepment among the countries, it
becomes extremely challenging to define such comstandards of state actions that
they could be perceived as settled practice initiernational level. On one hand
thought, the Economic and Social Council has caoist@mphasized that the states are
under the obligation to guarantee at least the menymum of the ESC rights. However,
even disregarding the fact that such perceptiasiablished in relations to the existing
and codified treaty obligations the mere concept‘minimum standards’ appears
problematic as the minimum standards varies froatesto state and universality of

common ESC rights seems impossible d&4l.

Although the right to health and access to EMS wdnd sought to constitute customary
norms based on the least minimum standards andigasaof which all states provide,
the situation appears nevertheless exceedinglynieoent. Right to health as such
include numerous varying aspects such as industyigiene, healthy development of
child and prevention of epidemi¢’ Access to EMS, on the other hand, is affilisiteer
alia with the questions of how many ambulances shoulgrogided, how the units
should be equipped and what level of training thedical persons should receive.

Young, Katharina G, “The Minimum Core of Economic and Social Rights: a Concept in Search of Content”,
The Yale Journal of International Law, 2008, 114-116
%% Art. 12(2) of ICESCR
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Furthermore, the reasonable times within the ammmelashould reach the patient form
integral part of the EMS. However, compliance wahch time limits isinter alia

dependable on the number of available ambulancdstechnical standards of the
vehicles. Maintenance of ambulance even in a wadekabndition requires financial

resources which the developing states may lack.

Additionally, the geographical aspects of the stateould not be disregarded. Especially
in the countries with long distances and large sgigrpopulated areas the access to
EMS appears not easy to be guaranteed. In suclatisita the geographical
infrastructure and the individuals exercising tHetedom to choose the residence and
right to establish homes in rural areas imposelehgés for the states to ensure the
access to EMS. It appears highly doubtful thatestavould willingly accept such
demanding obligation. Thus, by opposing such obbgathe state expresses dginion

iuris not to be bound by such rule.

Therefore, it seems that unfortunately right to lthear access to EMS would not
amount to customary norms but the obligation taussshe enjoyment of such rights is
based on the treaty provisions. Thus, the statesas not ratified ICESCR, who wish
to revoke their participation or emerge as newlyependent state are not required to

guarantee access to EMS under the international law
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7. Conclusion

The international human rights law has establisheersally accepted standards to
guarantee the inherent dignity of every human beingequal basis and without
discrimination. In addition to the states obligatim ensure the recognition, realization
and the application of the human rights within tlwvn jurisdictions, the articles 55 and
56 of the UN Charter as well as the article 2(1jhef ICESCRIinter alia, require the co-

operation of the states to respect and protect huights also in the international level.

Despite the long history of human rights as anlwmig the major codifications of the

human rights norms occurred after the WWII. Althbuge UDHR appeared as the first
international document dedicated to the promotiat protection of human dignity, due
to the historical division between capitalism andialist ideology as well as differential
scope of obligations and nature of the rights, 866l the international community
adopted two separate legally binding human rigbtgeoants. However, such division
between civil and political rights and ESC rightashraised plenty of criticism.

Especially after the Cold War the mutual appliaabibnd simultaneous coexistence

between these two categories of human rights hege promoted.

In fact, the current situation in Oulu concerniing taccess to EMS provides valuable
and practical example on the relationship and jdable interdependence between the
ICCPR and ICESCR. On the other hand though, treumistances also illustrate the
special problems relating to the implementation apglication of the ICESCR. In
comparison to the ICCPR which merely obliges tlatestto recognize the rights listed
in the Covenant and to refrain from interferinghwaich rights, the problems relating to
ESC rights derive largely from the positive obligatof the state to progressively take
steps to achieve the full realization of the rightshe Covenant. Thus, in distinction to
civil and political rights, the realization of tHeSC rights is highly dependable on the

available resources and the state actions.
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According to the international perception and obagonsinter alia by the Human

Rights Committee as well as Economic and SocialnCibuFinland has extraordinary
high standards on protection and promotion of humights. Unfortunately, the
violations still occur. For example the adoption the renewed Health Care Act
launched the chain of events that conflicts withthbinternational Human Rights

Covenants.

The article 39 in the updated Health Care Act sHifthe responsibility on arrangement
of EMS from local municipals to the hospital dists. In Oulu region, hospital district

implemented and executed its obligation based erettaluation of cost-effectiveness.
Resulting from such analysis, three ambulances wadyelished. Two of those

ambulances had been operated in the sparsely peguweeas located far from the city
center. Despite the intention of the renewed lagmh to harmonize and unify the
standards of EMS, the decision of the new organizeDulu region has caused the

situation where the equal access to the EMS cdmngtiaranteed.

From the perspective of the international humahtsigaw, the situation in Oulu can be
seen to violate, restrict and endanger the enjoymfeseveral articles from both ICCPR
and ICESCR. Article 12(1) in ICCPR guarantees tithviduals freedom of movement
within the state territory and right to choose theisidence. In conjunction with such
rights, article 11(1) of the ICESCR recognizes tight of everyone to an adequate
standard of living and to the continuously improests of living conditions.
Additionally, according to the Economic and Socfabuncil, to ensure the full
enjoyment of such rights, the state is obliged uargntee the access to employment,
education and health services within the wholeittey. Especially by ensuring the
access to urgent medical care the state wouldcalstribute to the obligation to provide
special protection for children under the article(3) of ICESCR. Furthermore, to
strengthen the enjoyment the rights to choose #wdence and improve living
conditions, article 2(2) of ICESCR as well as timackes 2(1) and 26 of the ICCPR

prohibits the discriminatiomter alia on the grounds of property.
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Under the article 12(1) of the ICESCR, the statestmecognize the right to the highest
attainable standard of health. Article 12(2)(d)igés the state to create the conditions
which would assure the medical service and attentidhe event of sickness. Failure to
provide sufficient and promptly access to urgendiced care may endanger the right to
life under the article 6(1) of the ICCPR and inteels with the right to privacy

guaranteed by the article 17(1) of the ICCPR as dékayed medical help would

compromise the family life. In worst case scendhne ambulance does not reach the
patient within the required time due to the longtance and loss of life become

inevitable.

The Finnish Health Care legislation itself does cwitflict with the International Human

Rights Covenants but the violation is found in ginactice. The decision of the hospital
district to reduce two ambulances from the spargelgulated areas does not only
undermine right to the access to the EMS withogtcriinination but also appears
incompatible with the general obligation under IBESCR article 2(1). By decreasing

the number of the ambulances, the hospital distidopted retrogressive measures.

Furthermore, the abolishment of the permanent aamgeks from the rural areas places
the inhabitants of those regions to less favoralileation as their access to emergency
medical care is questioned due to the long distanddowever, the lack of resources
would not constitute the legitimate excuse. Simmdtausly, it seems that the
justifications under the article 12(3) of the ICCBR problematic to lawfully limit the

individual freedom of movement and right to chotiseresidence in rural areas.

On the other hand, the differential treatment carobjectively justified based on the
lesser need for EMS in sparsely populated areasieMer, even in such case the core
problem relates to the retrogressive measures ef hthspital district to abolish
ambulances from the rural areas and to reducedbslylity to access to EMS under the
art. 12(2)(d) of ICESCR. The situation affects esqéy to the individuals that already
lives in the sparsely populated regions and endangeer alia their rights to life and

protection of children.
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Thus, it can be concluded that the implementatioth the execution of the renewed
Health Care Act provisions relating to the EMS sedmbe done in the breach of the
international human rights law in Oulu. The mosgamt violation appear to exist in
relation to the article 12(2)(d) together with theneral obligations under the article 2(1)
of the ICESCR as the Hospital District has adopétibgressive measures in relations to
the conditions which should assure the medicalnaitte in the event of sickness.
Additionally, such violations can be seen to haestrictive effect on the right to
exercise and enjoy the freedom of movement and tigbhoose the residence under the
ICCPR article 12(1) and right to improve the livistandards according to the article
11(1) of ICESCR. Furthermore, the due to the piagaiconditions, the right to life
under the article 6(1) of the ICCPR and the pratecof the children according to the
article 10(3) of the ICESCR are endangered.

However, it should also be noted that the ESC sigihe attached with further aspects
and problems which cannot be disregarded on evafuat the accessibility to EMS in
sparsely populated areas. In relations to econaspects, the ambulances can be
divided according to their functions. The Basic tdrean maintain the vital functions
whereas the Treatment Units are legitimized toquerfintensified treatments to secure
vital functions. FRU, on the other hand, can onlpvide the general first aid.
Indisputably the Treatment Units offers the besvise but simultaneously the better
equipment and higher trained employees also impbgger costs. Thus, in order to
guarantee the equal access to EMS also in theetpaspulated areas, the analysis
cost-effectiveness appears inevitable. AlthoughTireatment Units provides the better
services, it may appear more reasonable to plagie bait to the rural areas to respond
the emergency calls and help the patient untiltteatment unit arrives. In the most
urgent situations where even the placement of BHsit to the sparsely populated
region appears too expensive, at least the FRUIGIheulocated in the area. In that way

the access to medical care within the lawful timmets could be guaranteed.

Additional evaluation in relations to the econoragpects of EMS revolves around the
guestion of the different service providers suchagsl rescue centers, small private

entrepreneurs and bigger companies. Advantagesofieecenters as service providers is



68

based on the funding from local municipals but thsadvantage derives from the
various other tasks and functions of the rescusgmst Small private entrepreneurs are
generally dependable on the business as they mag firanced their enterprise with
banking loan. Therefore, they have invested tope@medic business and are highly
motivated to provide services. Bigger paramedic games, on the other hand, have the
better financial stability and good equipment bbeit operations may be more

economically orientated.

In relations to enforcement of the ESC rights, ational level the access to court should
be guaranteed. However, the argumentation on thatMns in the implementation and
application of the ESC rights may appear challemgs such claims undermine and
criticize the existing system of political and eoomc decisions of the relevant
authorities. In the international level, the entanent appears even more complicated
due to the absence of sufficiently effective meddran The compliance with the
ICESCR is monitored only through the state repohts.very rare situations the
individuals can utilize the individual communicatigprocedure guaranteed in the
Optional Protocol to the ICESCR. Nevertheless, a/snch option would be available
in a specific state, the response to the claim Brefly a non-legally binding

recommendation for the state.

Academic discussion has also sought to answer whétke human rights can be ranked
into the hierarchy. As such ranking can be perakteecontain a potential to undermine
the full enjoyment of the human rights, it shouklartheless be acknowledged that in a
sense the states are obliged to balance betweedifteeent ESC rights. States are
required to analyze how to distribute the limitezsaurces to achieve the highest
attainable realization of the rights under the ICIRS Thus, primary decision on the
extent to which the EMS is guaranteed in the sparsepulated areas is based on

economic, social and political evaluation of thetetauthorities.

Finally, it appears that the right to health andess to EMS are affiliated with such
relatively varying aspects that universally applpedctices among the states are difficult
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to find. As the realization of the ESC rights igtily dependable on actions and the
resources of the states, the grounds on accedgl$odiso varies from state to state and
no international consensus exists in relationer alia to number of ambulances, level
of equipment or time limits to reach the patiertiefiefore, the access to EMS cannot be
regarded as international customary norm but tage sibligation to ensure such right

derives from the ICESCR as far as the state corddmparty to the Covenant.
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In May 2011 reformed Health Care Act entered imied in Finland shifting the responsibility
of arranging and maintaining the emergency medieafices from local municipals to hospital
districts. Transitional period expired in Januai@l2. In Oulu region the hospital district
implemented and executed its new obligations bylisttiag two ambulances from sparsely

populated areas resulting from the cost-effectigsranalysis.

From the perspective of the international humahtsidaw, the situation in Oulu can be seen to
violate, restrict and endanger the enjoyment oessharticles from both ICCPR and ICESCR.
The most urgent violation exists in relation to @ticle 12(2)(d) together with the general
obligations under the article 2(1) of the ICESCR. @olishing two EMS units from the rural
areas the Hospital District adopted retrogressieasures in relations to the conditions which
should assure the medical attention in the evensiockness. Furthermore, retrogressive
measures may have restrictive effect on the rightexercise and enjoy the freedom of
movement and right to choose the residence un@elGGPR article 12(1) as well as right to
improve the living standards according to the baticl (1) of ICESCR. Moreover, the due to the
abolishment of the sufficient amount of ambulanties,right to life under the article 6(1) of the
ICCPR and the protection of the children accordimghe article 10(3) of the ICESCR are

endangered.

On the other hand, the human rights law does atlestain differentiating treatment among the
different groups. However, although the reductidnE®&MS units could be justified on the
grounds of the economic conditions and lesser rfeedEMS in rural areas, it appears
unreasonable to locate the EMS units so far froenaifeas which nevertheless have permanent
population. Equivalent aim could have been reacherkly by relocating the ambulances closer
to the rural areas. Thus the implementation andeeeution of the Health Care Act in Oulu
have not been done in compliance with the artiql€) 2f ICESCR and the principle of

proportionality.
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